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Application by Canwest Global for relief under the Companies' Creditors Arrangement Act and to
have the stay of proceedings and other provisions extend to several partnerships. The applicants
were affiliated debtor companies with total claims against them exceeding $5 million. The partner-
ships were intertwined with the applicants' ongoing operations. Canwest was a leading Canadian
media company. Canwest Global owned 100 per cent of CMI. CMI had direct or indirect ownership
interests in all of the other CMI Entities. The CMI Entities generated the majority of their revenue
from the sale of advertising. Fuelled by a deteriorating economic environment, they experienced a
decline in their advertising revenues. This caused problems with cash flow and circumstances were
exacerbated by their high fixed operating costs. CMI breached certain of the financial covenants in
its secured credit facility. The stay of proceedings was sought so as to allow the CMI Entities to
proceed to develop a plan of arrangement or compromise to implement a consensual pre-packaged
recapitalization transaction. The CMI Entities and an Ad Hoc Committee of noteholders had agreed
on the terms of a going concern recapitalization transaction which was intended to form the basis of
the plan. The applicants anticipated that a substantial number of the businesses operated by the CMI
Entities would continue as going concerns thereby preserving enterprise value for stakeholders and
maintaining employment for as many as possible. Certain steps designed to implement the recapi-
talization transaction had already been taken prior to the commencement of these proceedings.

HELD: Application allowed. The CMI Entities were unable to satisfy their debts as they come due
and were insolvent. Absent these proceedings, the applicants would lack liquidity and would be
unable to continue as going concerns. It was just and convenient to grant the relief requested with
respect to the partnerships. The operations and obligations of the partnerships were so intertwined
with those of the applicants that irreparable harm would ensue if the requested stay were not
granted. The DIP charge for up to $100 million was appropriate and required having regard to the
debtors' cash-flow statement. The administration charge was also approved. Notice had been given
to the secured creditors likely to be affected by the charge, the amount was appropriate, and the
charge should extend to all of the proposed beneficiaries. The applicants were also permitted to pay
pre-filing liabilities to their critical suppliers.
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REASONS FOR DECISION
S.E. PEPALL J.:--
Relief Requested

1 Canwest Global Communications Corp. ("Canwest Global"), its principal operating subsidi-
ary, Canwest Media Inc. ("CMI"), and the other applicants listed on Schedule "A" of the Notice of
Application apply for relief pursuant to the Companies' Creditors Arrangement Act.' The applicants
also seek to have the stay of proceedings and other provisions extend to the following partnerships:
Canwest Television Limited Partnership ("CTLP"), Fox Sports World Canada Partnership and The
National Post Company/La Publication National Post ("The National Post Company"). The busi-
nesses operated by the applicants and the aforementioned partnerships include (i) Canwest's
free-to-air television broadcast business (ie. the Global Television Network stations); (ii) certain
subscription-based specialty television channels that are wholly owned and operated by CTLP; and
(iif) the National Post.

2 The Canwest Global enterprise as a whole includes the applicants, the partnerships and Can-
west Global's other subsidiaries that are not applicants. The term Canwest will be used to refer to
the entire enterprise. The term CMI Entities will be used to refer to the applicants and the three
aforementioned partnerships. The following entities are not applicants nor is a stay sought in respect
of any of them: the entities in Canwest's newspaper publishing and digital media business in Canada
(other than the National Post Company) namely the Canwest Limited Partnership, Canwest Pub-
lishing Inc./Publications Canwest Inc., Canwest Books Inc., and Canwest (Canada) Inc.; the Cana-
dian subscription based specialty television channels acquired from Alliance Atlantis Communica-
tions Inc. in August, 2007 which are held jointly with Goldman Sachs Capital Partners and operated
by CW Investments Co. and its subsidiaries; and subscription-based specialty television channels
which are not wholly owned by CTLP. :

3 No one appearing opposed the relief requested.

Backround Facts

4 Canwest is a leading Canadian media company with interests in twelve free-to-air television
stations comprising the Global Television Network, subscription-based specialty television channels
and newspaper publishing and digital media operations.

S As of October 1, 2009, Canwest employed the full time equivalent of approximately 7,400
employees around the world. Of that number, the full time equivalent of approximately 1,700 are
employed by the CMI Entities, the vast majority of whom work in Canada and 850 of whom work
in Ontario. ’

6  Canwest Global owns 100% of CMI CMI has direct or indirect ownership interests in all of
the other CMI Entities. Ontario is the chief place of business of the CMI Entities.

7 Canwest Global is a public company continued under the Canada Business Corporations
Ace. It has authorized capital consisting of an unlimited number of preference shares, multiple vot-
ing shares, subordinate voting shares, and non-voting shares. It is a "constrained-share company"
which means that at least 66 2/3% of its voting shares must be beneficially owned by Canadians.



The Asper family built the Canwest enterprise and family members hold various classes of shares.
In April and May, 2009, corporate decision making was consolidated and streamlined.

8 The CMI Entities generate the majority of their revenue from the sale of advertising (ap-
proximately 77% on a consolidated basis). Fuelled by a deteriorating economic environment in
Canada and elsewhere, in 2008 and 2009, they experienced a decline in their advertising revenues.
This caused problems with cash flow and circumstances were exacerbated by their high fixed oper-
ating costs. In response to these conditions, the CMI Entities took steps to improve cash flow and to
strengthen their balance sheets. They commenced workforce reductions and cost saving measures,
sold certain interests and assets, and engaged in discussions with the CRTC and the Federal gov-
ernment on issues of concern.

9 Economic conditions did not improve nor did the financial circumstances of the CMI Entities.
They experienced significant tightening of credit from critical suppliers and trade creditors, a fur-
ther reduction of advertising commitments, demands for reduced credit terms by newsprint and
printing suppliers, and restrictions on or cancellation of credit cards for certain employees.

10 In February, 2009, CMI breached certain of the financial covenants in its secured credit fa-
cility. It subsequently received waivers of the borrowing conditions on six occasions. On March 15,
2009, it failed to make an interest payment of US$30.4 million due on 8% senior subordinated
notes. CMI entered into negotiations with an ad hoc committee of the 8% senior subordinated note-
holders holding approximately 72% of the notes (the "Ad Hoc Committee"). An agreement was
reached wherein CMI and its subsidiary CTLP agreed to issue US$105 million in 12% secured
notes to members of the Ad Hoc Commiittee. At the same time, CMI entered into an agreement with
CIT Business Credit Canada Inc. ("CIT") in which CIT agreed to provide a senior secured revolving
asset based loan facility of up to $75 million. CMI used the funds generated for operations and to
repay amounts owing on the senior credit facility with a syndicate of lenders of which the Bank of
Nova Scotia was the administrative agent. These funds were also used to settle related swap obliga-
tions. o

11 Canwest Global reports its financial results on a consolidated basis. As at May 31, 2009, it
had total consolidated assets with a net book value of $4.855 billion and total consolidated liabilities
of $5.846 billion. The subsidiaries of Canwest Global that are not applicants or partnerships in this
proceeding had short and long term debt totalling $2.742 billion as at May 31, 2009 and the CMI
Entities had indebtedness of approximately $954 million. For the 9 months ended May 31, 2009,
Canwest Global's consolidated revenues decreased by $272 million or 11% compared to the same
period in 2008. In addition, operating income before amortization decreased by $253 million or
47%. Tt reported a consolidated net loss of $1.578 billion compared to $22 million for the same pe-
riod in 2008. CMI reported that revenues for the Canadian television operations decreased by $8
million or 4% in the third quarter of 2009 and operating profit was $21 million compared to $39
million in the same period in 2008. o

12 The board of directors of Canwest Global struck a special committee of the board ("the Spe-
cial Committee") with a mandate to explore and consider strategic alternatives in order to maximize
value. That committee appointed Thomas Strike, who is the President, Corporate Development and

Strategy Implementation of Canwest Global, as Recapitalization Officer and retained Hap Stephen,

who is the Chairman and CEO of Stonecrest Capital Inc., as a Restructuring Advisor ("CRA").



13 On September 15, 2009, CMI failed to pay US$30.4 million in interest payments due on the
8% senior subordinated notes.

14 On September 22, 2009, the board of directors of Canwest Global authorized the sale of all
of the shares of Ten Network Holdings Limited (Australia) ("Ten Holdings") held by its subsidiary,
Canwest Mediaworks Ireland Holdings ("CMIH"). Prior to the sale, the CMI Entities had consoli-
dated indebtedness totalling US$939.9 million pursuant to three facilities. CMI had issued 8% un-
secured notes in an aggregate principal amount of US$761,054,211. They were guaranteed by all of
the CMI Entities except Canwest Global, and 30109, LLC. CMI had also issued 12% secured notes
in an aggregate principal amount of US$94 million. They were guaranteed by the CMI Entities.
Amongst others, Canwest's subsidiary, CMIH, was a guarantor of both of these facilities. The 12%
notes were secured by first ranking charges against all of the property of CMI, CTLP and the guar-
antors. In addition, pursuant to a credit agreement dated May 22, 2009 and subsequently amended,
CMI has a senior secured revolving asset-based loan facility in the maximum amount of $75 million
with CIT Business Credit Canada Inc. ("CIT"). Prior to the sale, the debt amounted to $23.4 million
not including certain letters of credit. The facility is guaranteed by CTLP, CMIH and others and
secured by first ranking charges against all of the property of CMI, CTLP, CMIH and other guaran-
tors. Significant terms of the credit agreement are described in paragraph 37 of the proposed Moni-
tor's report. Upon a CCAA filing by CMI and commencement of proceedings under Chapter 15 of
the Bankruptcy Code, the CIT facility converts into a DIP financing arrangement and increases to a
maximum of $100 million.

15 Consents from a majority of the 8% senior subordinated noteholders were necessary to al-
low the sale of the Ten Holdings shares. A Use of Cash Collateral and Consent Agreement was en-
tered into by CMI, CMIH, certain consenting noteholders and others wherein CMIH was allowed to
lend the proceeds of sale to CML '

16 The sale of CMIH's interest in Ten Holdings was settled on October 1, 2009. Gross proceeds
of approximately $634 million were realized. The proceeds were applied to fund general liquidity
and operating costs of CMI, pay all amounts owing under the 12% secured notes and all amounts
outstanding under the CIT facility except for certain letters of credit in an aggregate face amount of
$10.7 million. In addition, a portion of the proceeds was used to reduce the amount outstanding with
respect to the 8% senior subordinated notes leaving an outstanding indebtedness thereunder of -
US$393.25 million. !

17 In consideration for the loan provided by CMIH to CMI, CMI issued a secured intercom-
pany note in favour of CMIH in the principal amount of $187.3 million and an unsecured promis-
sory note in the principal amount of $430.6 million. The secured note is subordinated to the CIT
facility and is secured by a first ranking charge on the property of CMI and the guarantors. The
payment of all amounts owing under the unsecured promissory note are subordinated and postponed
in favour of amounts owing under the CIT facility. Canwest Global, CTLP and others have guaran-
teed the notes. It is contemplated that the debt that is the subject matter of the unsecured note will
be compromised.

18 Without the funds advanced under the intercompany notes, the CMI Entities would be un-
able to meet their liabilities as they come due. The consent of the noteholders to the use of the Ten
Holdings proceeds was predicated on the CMI Entities making this application for an Initial Order
under the CCAA. Failure to do so and to take certain other steps constitute an event of default under
the Use of Cash Collateral and Consent Agreement, the CIT facility and other agreements. The CMI



Entities have insufficient funds to satisfy their obligations including those under the intercompany
notes and the 8% senior subordinated notes.

19 The stay of proceedings under the CCAA is sought so as to allow the CMI Entities to pro-
ceed to develop a plan of arrangement or compromise to implement a consensual "pre-packaged”
recapitalization transaction. The CMI Entities and the Ad Hoc Committee of noteholders have
agreed on the terms of a going concern recapitalization transaction which is intended to form the
basis of the plan. The terms are reflected in a support agreement and term sheet. The recapitaliza-
tion transaction contemplates amongst other things, a significant reduction of debt and a debt for
equity restructuring. The applicants anticipate that a substantial number of the businesses operated
by the CMI Entities will continue as going concerns thereby preserving enterprise value for stake-
holders and maintaining employment for as many as possible. As mentioned, certain steps designed
to implement the recapitalization transaction have already been taken prior to the commencement of
these proceedings.

20 CMI has agreed to maintain not more than $2.5 million as cash collateral in a deposit ac-
count with the Bank of Nova Scotia to secure cash management obligations owed to BNS. BNS
holds first ranking security against those funds and no court ordered charge attaches to the funds in
the account. :

21 The CMI Entities maintain eleven defined benefit pension plans and four defined contribu-
tion pension plans. There is an aggregate solvency deficiency of $13.3 million as at the last valua-
tion date and a wind up deficiency of $32.8 million. There are twelve television collective agree-
ments eleven of which are negotiated with the Communications, Energy and Paperworkers Union of
Canada. The Canadian Union of Public Employees negotiated the twelfth television collective
agreement. It expires on December 31, 2010. The other collective agreements ate in expired status.
None of the approximately 250 employees of the National Post Company are unionized. The CMI
Entities propose to honour their payroll obligations to their employees, including all pre-filing
wages and employee benefits outstanding as at the date of the commencement of the CCAA pro-
ceedings and payments in connection with their pension obligations.

Proposed Monitor

22 The applicants propose that FTI Consulting Canada Inc. serve as the Monitor in these pro-
ceedings. It is clearly qualified to act and has provided the Court with its consent to act. Neither FTI
nor any of its representatives have served in any of the capacities prohibited by section of the
amendments to the CCAA.

Proposed Order

23 I have reviewed in some detail the history that preceded this application. It culminated in the
presentation of the within application and proposed order. Having reviewed the materials and heard
submissions, I was satisfied that the relief requested should be granted. '

24 This case involves a consideration of the amendments to the CCAA that were proclaimed in
force on September 18, 2009. While these were long awaited, in many instances they reflect prac-
tices and principles that have been adopted by insolvency practitioners and developed in the juris-
prudence and academic writings on the subject of the CCAA. In no way do the amendments change
or detract from the underlying purpose of the CCAA, namely to provide debtor companies with the
opportunity to extract themselves from financial difficulties notwithstanding insolvency and to re-



organize their affairs for the benefit of stakeholders. In my view, the amendments should be inter-
preted and applied with that objective in mind.

(a) Threshhold Issues

25 Firstly, the applicants qualify as debtor companies under the CCAA. Their chief place of
business is in Ontario. The applicants are affiliated debtor companies with total claims against them
exceeding $5 million. The CMI Entities are in default of their obligations. CMI does not have the
necessary liquidity to make an interest payment in the amount of US$30.4 million that was due on
September 15, 2009 and none of the other CMI Entities who are all guarantors are able to make
such a payment either. The assets of the CMI Entities are insufficient to discharge all of the liabili-
ties. The CMI Entities are unable to satisfy their debts as they come due and they are insolvent.
They are insolvent both under the Bankruptcy and Insolvency Act definition and under the more
expansive definition of insolvency used in Re Stelco*. Absent these CCAA proceedings, the appli-
cants would lack liquidity and would be unable to continue as going concerns. The CMI Entities
have acknowledged their insolvency in the affidavit filed in support of the application.

26 Secondly, the required statement of projected cash-flow and other financial documents re-
quired under section 11(2) of the CCAA have been filed.

(b)  Stay of Proceedings

27 Under section 11 of the CCAA, the Court has broad jurisdiction to grant a stay of proceed-
ings and to give a debtor company a chance to develop a plan of compromise or arrangement. In my
view, given the facts outlined, a stay is necessary to create stability and to allow the CMI Entities to
pursue their restructuring.

(b)  Partnerships and Fore¢ign Subsidiaries

28 The applicants seek to extend the stay of proceedings and other relief to the aforementioned -
partnerships. The partnerships are intertwined with the applicants’ ongoing operations. They own

the National Post daily newspaper and Canadian free-to-air television assets and certain of its spe-
cialty television channels and some other television assets. These businesses constitute a significant
portion of the overall enterprise value of the CMI Entities. The partnerships are also guarantors of
the 8% senior subordinated notes. ' '

29 While the CCAA definition of a company does not include a partnership or limited partner-
ship, courts have repeatedly exercised their inherent jurisdiction to extend the scope of CCAA pro-
ceedings to encompass them. See for example Re Lehndorff General Partners Ltd.s; Re
Smurfit-Stone Container Canada Inc.; and Re Calpine Canada Energy Ltd.’. In this case, the part-
nerships carry on operations that are integral and closely interrelated to the business of the appli-
cants. The operations and obligations of the partnerships are so intertwined with those of the appli- .
cants that irreparable harm would ensue if the requested stay were not granted. In my view, it is just
and convenient to grant the relief requested with respect to the partnerships.

30 Certain applicants are foreign subsidiaries of CMI. Each is a guarantor under the 8% senior’
subordinated notes, the CIT credit agreement (and therefore the DIP facility), the intercompany
notes and is party to the support agreement and the Use of Cash Collateral and Consent Agreement.
If the stay of proceedings was not extended to these entities, creditors could seek to enforce their



guarantees. [ am persuaded that the foreign subsidiary applicants as that term is defined in the affi-
davit filed are debtor companies within the meaning of section 2 of the CCAA and that I have juris-
diction and ought to grant the order requested as it relates to them. In this regard, I note that they are *
insolvent and each holds assets in Ontario in that they each maintain funds on deposit at the Bank of
Nova Scotia in Toronto. See in this regard Re Cadillac Fairview* and Re Global Light Telecommu-
nications Ltd.’

() DIP Financing

31 Turning to the DIP financing, the premise underlying approval of DIP financing is that it is 2
benefit to all stakeholders as it allows the debtors to protect going-concern value while they attempt
to devise a plan acceptable to creditors. While in the past, courts relied on inherent jurisdiction to
approve the terms of a DIP financing charge, the September 18, 2009 amendments to the CCAA
now expressly provide jurisdiction to grant a DIP financing charge. Section 11.2 of the Act states:

(1)  On application by a debtor company and on notice to the secured creditors who
are likely to be affected by the secunty or charge, a court may make an order de-
clarmg that all or part of the company's property is subJect to a security or charge
-- in an amount that the court considers appropriate -- in favour of a petson
specified in the order who agrees to lend to the company an amount approved by
the court as being required by the company, having regard to its cash-flow state-
ment. The security or charge may not secure an obligation that exists before the
order is made.

(2) The court may order that the security or charge rank in priority over the c1a1m of
any secured creditor of the company.

(3) The court may order that the security or charge rank in priority over any security
or charge arising from a previous order made under subsection (1) only with the
consent of the person in whose favour the previous order was made.

(4) In deciding whether to make an order, the court is to consider, among other
things,

(aa) the period during which the company is expected to be subject to pro-
ceedings under this Act;

(b) how the company's business and ﬁnan01a1 affalrs are to be managed
during the proceedings;

(¢) whether the company's management has the confidence of its major -
creditors;

(d) whether the loan would enhance the prospects of a viable compromise
or arrangement being made in respect of the company;

(e) the nature and value of the company's property;

() whether any creditor would be materially prejudiced as a result of the
security or charge; and



(g) the monitor's report referred to in paragraph 23(1)(d), if any.

32 In light of the language of section 11.2(1), the first issue to consider is whether notice has
been given to secured creditors who are likely to be affected by the security or charge. Paragraph 57
of the proposed order affords priority to the DIP charge, the administration charge, the Directors'
and Officers' charge and the KERP charge with the following exception: "any validly perfected
purchase money security interest in favour of a secured creditor or any statutory encumbrance ex-
isting on the date of this order in favour of any person which is a "secured creditor" as defined in the
CCAA in respect of any of source deductions from wages, employer health tax, workers compensa-
tion, GST/QST, PST payables, vacation pay and banked overtime for employees, and amounts un-
der the Wage Earners' Protection Program that are subject to a super priority claim under the BIA".
This provision coupled with the notice that was provided satisfied me that secured creditors either
were served or are unaffected by the DIP charge. This approach is both consistent with the legisla-
tion and practical.

33 Secondly, the Court must determine that the amount of the DIP is appropriate and required
having regard to the debtors' cash-flow statement. The DIP charge is for up to $100 million. Prior to
entering into the CIT facility, the CMI Entities sought proposals from other third party lenders for a
credit facility that would convert to a DIP facility should the CMI Entities be required to file for
protection under the CCAA. The CIT facility was the best proposal submitted. In this case, it is
contemplated that implementation of the plan will occur no later than April 15, 2010. The total
amount of cash on hand is expected to be down to approximately $10 million by late December,
2009 based on the cash flow forecast. The applicants state that this is an insufficient cushion for an
enterprise of this magnitude. The cash-flow statements project the need for the liquidity provided by
the DIP facility for the recapitalization transaction to be finalized. The facility is to accommodate
additional liquidity requirements during the CCAA proceedings. It will enable the CMI Entities to
operate as going concerns while pursuing the implementation and completion of a viable plan and
will provide creditors with assurances of same. I also note that the proposed facility is simply a
conversion of the pre-existing CIT facility and as such, it is expected that there would be no mate-
rial prejudice to any of the creditors of the CMI Entities that arises from the granting of the DIP
charge. I am persuaded that the amount is appropriate and required.

34 Thirdly, the DIP charge must not and does not secure an obligation that existed before the
order was made. The only amount outstanding on the CIT facility is $10.7 in outstanding letters of
credit. These letters of credit are secured by existing security and it is proposed that that security
rank ahead of the DIP charge.

35 Lastly, I must consider amongst others, the enumerated factors in paragraph 11.2(4) of the
Act. T have already addressed some of them. The Management Directors of the applicants as that
term is used in the materials filed will continue to manage the CMI Entities during the CCAA pro-
ceedings. It would appear that management has the confidence of its major creditors. The CMI En-
tities have appointed a CRA and a Restructuring Officer to negotiate and implement the recapitali-
zation transaction and the aforementioned directors will continue to manage the CMI Entities during
the CCAA proceedings. The DIP facility will enhance the prospects of a completed restructuring.
CIT has stated that it will not convert the CIT facility into a DIP facility if the DIP charge is not ap-
proved. In its report, the proposed Monitor observes that the ability to borrow funds from a court
approved DIP facility secured by the DIP charge is crucial to retain the confidence of the CMI Enti-



ties' creditors, employees and suppliers and would enhance the prospects of a viable compromise or
arrangement being made. The proposed Monitor is supportive of the DIP facility and charge.

36 For all of these reasons, [ was prepared to approve the DIP facility and charge.

(d) Administration Charge

37 While an administration charge was customarily granted by courts to secure the fees and
disbursements of the professional advisors who guided a debtor company through the CCAA proc-
ess, as a result of the amendments to the CCAA, there is now statutory authority to grant such a
charge. Section 11.52 of the CCAA states:

(1)  On notice to the secured creditors who are likely to be affected by the security or
charge, the court may make an order declaring that all or part of the property of a
debtor company is subject to a security or charge -- in an amount that the court
considers appropriate -- in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or
other experts engaged by the monitor in the performance of the monitor's
duties;

(b) any financial, legal or other experts engaged by the company for the
purpose of proceedings under this Act; and

(¢) any financial, legal or other experts engaged by any other interested
person if the court is satisfied that the security or charge is necessary for
their effective participation in proceedings under this Act.

(2)  The court may order that the security or charge rank in priority over the claim of
any secured creditor of the company.

38 I must therefore be convinced that (1) notice has been given to the secured creditors likely to
be affected by the charge; (2) the amount is appropriate; and (3) the charge should extend to all of
the proposed beneficiaries.

39 As with the DIP charge, the issue relating to notice to affected secured creditors has been
addressed appropriately by the applicants. The amount requested is up to $15 million. The benefici-
aries of the charge are: the Monitor and its counsel; counsel to the CMI Entities; the financial advi-
sor to the Special Committee and its counsel; counsel to the Management Directors; the CRA; the
financial advisor to the Ad Hoc Committee; and RBC Capital Markets and its counsel. The pro-
posed Monitor supports the aforementioned charge and considers it to be required and reasonable in
the circumstances in order to preserve the going concern operations of the CMI Entities. The appli-
cants submit that the above-note professionals who have played a necessary and integral role in the
restructuring activities to date are necessary to implement the recapitalization transaction.

40 Estimating quantum is an inexact exercise but I am prepared to accept the amount as being
appropriate. There has obviously been extensive negotiation by stakeholders and the restructuring is
of considerable magnitude and complexity. I was prepared to accept the submissions relating to the
administration charge. I have not included any requirement that all of these professionals be re-



quired to have their accounts scrutinized and approved by the Court but they should not preclude
this possibility.

(e) Ciritical Suppliers

41 The next issue to consider is the applicants' request for authorization to pay pre-filing
amounts owed to critical suppliers. In recognition that one of the purposes of the CCAA is to permit
an insolvent corporation to remain in business, typically courts exercised their inherent jurisdiction
to grant such authorization and a charge with respect to the provision of essential goods and ser-
vices. In the recent amendments, Parliament codified the practice of permitting the payment of
pre-filing amounts to critical suppliers and the provision of a charge. Specifically, section 11.4 pro-
vides:

(1)  On application by a debtor company and on notice to the secured creditors who -
are likely to be affected by the security or charge, the court may make an order
declaring a person to be a critical supplier to the company if the court is satisfied
that the person is a supplier of goods or services to the company and that the
goods or services that are supplied are critical to the company's continued opera-
tion.

(2)  If the court declares a person to be a critical supplier, the court may make an or-
der requiring the person to supply any goods or services specified by the court to
the company on any terms and conditions that are consistent with the supply re-
lationship or that the court considers appropriate.

(3)  If the court makes an order under subsection (2), the court shall, in the order, de-
clare that all or part of the property of the company is subject to a security or
charge in favour of the person declared to be a critical supplier, in an amount
equal to the value of the goods or services supplied under the terms of the order.

(4)  The court may order that the security or charge rank in priority over the claim of
any secured creditor of the company.

42 Under these provisions, the Court must be satisfied that there has been notice to creditors
likely to be affected by the charge, the person is a supplier of goods or services to the company, and
that the goods or services that are supplied are critical to the company's continued operation. While
one might interpret section 11.4 (3) as requiring a charge any time a person is declared to be a criti--
cal supplier, in my view, this provision only applies when a court is compelling a person to supply.
The charge then provides protection to the unwilling supplier.

43 In this case, no charge is requested and no additional notice is therefore required. Indeed,
there is an issue as to whether in the absence of a request for a charge, section 11.4 is even applica-
ble and the Court is left to rely on inherent jurisdiction. The section seems to be primarily directed
to the conditions surrounding the granting of a charge to secure critical suppliers. That said, even if
it is applicable, I am satisfied that the applicants have met the requirements. The CMI Entities seek
authorization to make certain payments to third parties that provide goods and services integral to
their business. These include television programming suppliers given the need for continuous and
undisturbed flow of programming, newsprint suppliers given the dependency of the National Post
on a continuous and uninterrupted supply of newsprint to enable it to publish and on newspaper dis-
tributors, and the American Express Corporate Card Program and Central Billed Accounts that are
required for CMI Entity employees to perform their job functions. No payment would be made



without the consent of the Monitor. I accept that these suppliers are critical in nature. The CMI En-
tities also seek more general authorization allowing them to pay other suppliers if in the opinion of
the CMI Entities, the supplier is critical. Again, no payment would be made without the consent of
the Monitor. In addition, again no charge securing any payments is sought. This is not contrary to
the language of section 11.4 (1) or to its purpose. The CMI Entities seek the ability to pay other
suppliers if in their opinion the supplier is critical to their business and ongoing operations. The or-
der requested is facilitative and practical in nature. The proposed Monitor suppotts the applicants’
request and states that it will work to ensure that payments to suppliers in respect of pre-filing li-
abilities are minimized. The Monitor is of course an officer of the Court and is always able to seek
direction from the Court if necessary. In addition, it will report on any such additional payments
when it files its reports for Court approval. In the circumstances outlined, I am prepared to grant the
relief requested in this regard. :

() Directors' and Officers’ Charge

44 The applicants also seek a directors' and officers' ("D &0") charge in the amount of $20
million. The proposed charge would rank after the administration charge, the existing CIT security,
and the DIP charge. It would rank pari passu with the KERP charge discussed subsequently in this
endorsement but postponed in right of payment to the extent of the first $85 million payable under
the secured intercompany note.

45 Again, the recent amendments to the CCAA allow for such a charge. Section 11.51 provides
that: :

(1) On application by a debtor company and on notice to the secured creditors who
are likely to be affected by the security or charge, the court may make an order
declaring that all or part of the property of the company is subject to a security or
charge -- in an amount that the court considers appropriate -- in favour of any di-
rector or officer of the company to indemnify the director or officer against obli-
gations and liabilities that they may incur as a director or officer of the company

(2) The court may order that the security or charge rank in priority over the claim of
any secured creditor of the company. '

(3) The court may not make the order if in its opinion the company could obtain
adequate indemnification insurance for the director or officer at a reasonable
cost.

(4)  The court shall make an order declaring that the security or charge does not apply
in respect of a specific obligation or liability incurred by a director or officer if in
its opinion the obligation or liability was incurred as a result of the director's or
officer's gross negligence or wilful misconduct or, in Quebec, the director's or of-
ficer's gross or intentional fault. '

46 I have already addressed the issue of notice to affected secured creditors. I must also be sat-
isfied with the amount and that the charge is for obligations and liabilities the directors and officers
may incur after the commencement of proceedings. It is not to extend to coverage of wilful mis-
conduct or gross negligence and no order should be granted if adequate insurance at a reasonable
cost could be obtained. :



47 The proposed Monitor reports that the amount of $20 million was estimated taking into con-
sideration the existing D&O insurance and the potential liabilities which may attach including cer-
tain employee related and tax related obligations. The amount was negotiated with the DIP lender
and the Ad Hoc Committee. The order proposed speaks of indemnification relating to the failure of
any of the CMI Entities, after the date of the order, to make certain payments. It also excludes gross
negligence and wilful misconduct. The D&O insurance provides for $30 million in coverage and
$10 million in excess coverage for a total of $40 million. It will expire in a matter of weeks and
Canwest Global has been unable to obtain additional or replacement coverage. I am advised that it
also extends to others in the Canwest enterprise and not just to the CMI Entities. The directors and
senior management are described as highly experienced, fully functional and qualified. The direc-
tors have indicated that they cannot continue in the restructuring effort unless the order includes the
requested directors' charge.

48 The purpose of such a charge is to keep the directors and officers in place during the re-
structuring by providing them with protection against liabilities they could incur during the restruc-
turing: Re General Publishing Co." Retaining the current directors and officers of the applicants
would avoid destabilization and would assist in the restructuring. The proposed charge would en-
able the applicants to keep the experienced board of directors supported by experienced senior
management. The proposed Monitor believes that the charge is required and is reasonable in the
circumstances and also observes that it will not cover all of the directors' and officers' liabilities in
the worst case scenario. In all of these circumstances, I approved the request.

(g) Key Employee Retention Plans

49 Approval of a KERP and a KERP charge are matters of discretion. In this case, the CMI En-
tities have developed KERPs that are designed to facilitate and encourage the continued participa-
tion of certain of the CMI Entities' senior executives and other key employees who are required to
guide the CMI Entities through a successful restructuring with a view to preserving enterprise value.
There are 20 KERP participants all of whom are described by the applicants as being critical to the
successful restructuring of the CMI Entities. Details of the KERPs are outlined in the materials and
the proposed Monitor's report. A charge of $5.9 million is requested. The three Management Direc-
tors are seasoned executives with extensive experience in the broadcasting and publishing indus-
tries. They have played critical roles in the restructuring initiatives taken to date. The applicants
state that it is probable that they would consider other employment opportunities if the KERPs were
not secured by a KERP charge. The other proposed participants are also described as being crucial
to the restructuring and it would be extremely difficult to find replacements for them.

50 Significantly in my view, the Monitor who has scrutinized the proposed KERPs and charge
is supportive. Furthermore, they have been approved by the Board, the Special Committee, the Hu-
man Resources Committee of Canwest Global and the Ad Hoc Committee. The factors enumerated
in Re Grant Forest" have all been met and I am persuaded that the relief in this regard should be
granted.

-] | The applicants ask that the Confidential Supplement containing unredacted copies of the
KERPs that reveal individually identifiable information and compensation information be sealed.
Generally speaking, judges are most reluctant to grant sealing orders. An open court and public ac-
cess are fundamental to our system of justice. Section 137(2) of the Courts of Justice Act provides
authority to grant a sealing order and the Supreme Court of Canada's decision in Sierra Club of



Canada v. Canada (Minister of Finance)” provides guidance on the appropriate legal principles to
be applied. Firstly, the Court must be satisfied that the order is necessary in order to prevent a seti-
ous risk to an important interest, including a commercial interest, in the context of litigation because
reasonable alternative measures will not prevent the risk. Secondly, the salutary effects of the order
should outweigh its deleterious effects including the effects on the right to free expression which
includes the public interest in open and accessible court proceedings.

52 In this case, the unredacted KERPs reveal individually identifiable information including
compensation information. Protection of sensitive personal and compensation information the dis-
closure of which could cause harm to the individuals and to the CMI Entities is an important com-
mercial interest that should be protected. The KERP participants have a reasonable expectation that
their personal information would be kept confidential. As to the second branch of the test, the ag-
gregate amount of the KERPs has been disclosed and the individual personal information adds
nothing. It seems to me that this second branch of the test has been met. The relief requested is
granted.

Annual Meeting

53 The CMI Entities seek an order postponing the annual general meeting of shareholders of
Canwest Global. Pursuant to section 133 (1)(b) of the CBCA, a corporation is required to call an
annual meeting by no later than February 28, 2010, being six months after the end of its preceding
financial year which ended on August 31, 2009. Pursuant to section 133 (3), despite subsection (1),
the corporation may apply to the court for an order extending the time for calling an annual meet-
ing.

54 CCAA courts have commonly granted extensions of time for the calling of an annual gen-
eral meeting. In this case, the CMI Entities including Canwest Global are devoting their time to sta-
bilizing business and implementing a plan. Time and resources would be diverted if the time was
not extended as requested and the preparation for and the holding of the annual meeting would
likely impede the timely and desirable restructuring of the CMI Entities. Under section 106(6) of
the CBCA, if directors of a corporation are not elected, the incumbent directors continue. Financial
and other information will be available on the proposed Monitor's website. An extension is properly
granted.

Other

S5 The applicants request authorization to commence Chapter 15 proceedings in the U.S. Con-
tinued timely supply of U.S. network and other programming is necessary to preserve going con-
cern value. Commencement of Chapter 15 proceedings to have the CCAA proceedings recognized
as "foreign main proceedings" is a prerequisite to the conversion of the CIT facility into the DIP
facility. Authorization is granted. '

56 Canwest's various corporate and other entities share certain business services. They are
seeking to continue to provide and receive inter-company services in the ordinary course during the
CCAA proceedings. This is supported by the proposed Monitor and FTI will monitor and report to
the Court on matters pertaining to the provision of inter-company services.

57 Section 23 of the amended CCAA now addresses certain duties and functions of the Monitor
including the provision of notice of an Initial Order although the Court may order otherwise. Here
the financial threshold for notice to creditors has been increased from $1000 to $5000 so as to re-



duce the burden and cost of such a process. The proceedings will be widely published in the media
and the Initial Order is to be posted on the Monitor's website. Other meritorious adjustments were
also made to the notice provisions.

58 This is a "pre-packaged" restructuring and as such, stakeholders have negotiated and agreed
on the terms of the requested order. That said, not every stakeholder was before me. For this reason,
interested parties are reminded that the order includes the usual come back provision. The return
date of any motion to vary, rescind or affect the provisions relating to the CIT credit agreement or
the CMI DIP must be no later than November 5, 2009.

59 I have obviously not addressed every provision in the order but have attempted to address
some key provisions. In support of the requested relief, the applicants filed a factum and the pro-
posed Monitor filed a report. These were most helpful. A factum is required under Rule 38.09 of the
Rules of Civil Procedure. Both a factum and a proposed Monitor's report should customarily be
filed with a request for an Initial Order under the CCAA.

Conclusion

60 Weak economic conditions and a high debt load do not a happy couple make but clearly
many of the stakeholders have been working hard to produce as desirable an outcome as possible in
the circumstances. Hopefully the cooperation will persist.

S.E. PEPALL J.
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Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Applications -- Sanction by court -- Application by a group of debtor
companies for approval of an agreement that would enable them to restructure their business af-
fairs, allowed -- Applicants were under the protection of the Companies' Creditors Arrangement
Act -- Agreement was approved because it facilitated the restructuring of the applicants to enable
them to become viable and competitive industry participants and it was fair -- Related transaction
regarding the transfer of the business and assets of a newspaper that the applicants had an interest
in did not require Court approval under s. 36 of the Act because it was an internal corporate reor-
ganization which was in the ordinary course of business -- Companies' Creditors Arrangement Act,
RS.C. 1985, c. C-36, 5. 36.

Application by a group of debtor companies and entities for an order approving a Transition and
Reorganization Agreement between them and other related parties. The applicants were granted
protection under the Companies' Creditors Arrangement Act on October 6, 2009. They were en-
gaged in the newspaper, digital media and television business. The Agreement pertained to the re-
structuring of the applicants’ business affairs. It was an internal reorganization transaction that was
designed to realign shared services and assets within the corporate family that the applicants be-
longed to. The Agreement was entered into after extensive negotiations between the parties who



were affected by it. The Monitor, who was appointed under the Act, concluded that this transaction
had several advantages over a liquidation.

HELD: Application allowed. Court approval under s. 36 of the Act was required if a debtor com-
pany under the protection of the Act proposed to sell or dispose of assets outside the ordinary course
of business. It did not apply to a transaction regarding the transfer of the assets and business of a
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the restructuring of the applicants to enable them to become viable and competitive industry par-
ticipants and it was fair. It also allowed a substantial number of the businesses operated by the ap- '
plicants to continue as going concerns. The Agreement did not prejudice the applicants’ major
creditors. In the absence of the Agreement the newspaper would have to shut down and most of its
employees would lose their employment. The stay that was granted under the Act was extended to
enable the applicants to continue to work with their various stakeholders on the preparation and fil-
ing of a proposed plan of arrangement.
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1 The CMI Entities move for an order approving the Transition and Reorganization Agreement
by and among Canwest Global Communications Corporation ("Canwest Global"), Canwest Limited
Partnership/Canwest Societe en Commandite (the "Limited Partnership"), Canwest Media Inc.
("CMI™), Canwest Publishing Inc./Publications Canwest Inc ("CPI"), Canwest Television Limited
Partnership ("CTLP") and The National Post Company/La Publication National Post (the "National
Post Company") dated as of October 26, 2009, and which includes the New Shared Services
Agreement and the National Post Transition Agreement.

2 In addition they ask for a vesting order with respect to certain assets of the National Post
Company and a stay extension order.

3 At the conclusion of oral argument, I granted the order requested with reasons to follow.

Backround Facts

(a) Parties

4 The CMI Entities including Canwest Global, CMI, CTLP, the National Post Company, and
certain subsidiaries were granted Companies’ Creditors Arrangement Act ("CCAA") protection on
Oct 6, 2009. Certain others including the Limited Partnership and CPI did not seek such protection.
The term Canwest will be used to refer to the entire enterprise.

5 The National Post Company is a general partnership with units held by CMI and National
Post Holdings Ltd. (a wholly owned subsidiary of CMI). The National Post Company-carties on
business publishing the National Post newspaper and operating related on line publications.

(b) History _
6 To provide some context, it is helpful to briefly review the history of Canwest. In general
terms, the Canwest enterprise has two business lines: newspaper and digital media on the one hand
and television on the other. Prior to 2005, all of the businesses that were wholly owned by Canwest
Global were operated directly or indirectly by CMI using its former name, Canwest Mediaworks
Inc. As one unified business, support services were shared. This included such things as executive
services, information technology, human resources and accounting and finance.

7 In October, 2005, as part of a planned income trust spin-off, the Limited Partnership was
formed to acquire Canwest Global's newspaper publishing and digital media entities as well as cer-
tain of the shared services operations. The National Post Company was excluded from this acquisi-
tion due to its lack of profitability and unsuitability for inclusion in an income trust. The Limited
Partnership entered into a credit agreement with a syndicate of lenders and the Bank of Nova Scotia
as administrative agent. The facility was guaranteed by the Limited Partner's general partner, Can-
west (Canada) Inc. ("CCI"), and its subsidiaries, CPI and Canwest Books Inc. (CBI") (collectively
with the Limited Partnership, the "LP Entities"). The Limited Partnership and its subsidiaries then
operated for a couple of years as an income trust.

8 In spite of the income trust spin off, there was still a need for the different entities to continue
to share services. CMI and the Limited Partnership entered into various agreements to govern the
provision and cost allocation of certain services between them. The following features characterized
these arrangements:



- the service provider, be it CMI or the Limited Partnership, would be entitled to reimburse-
ment for all costs and expenses incurred in the provision of services;

- shared expenses would be allocated on a commercially reasonable basis consistent with past
practice; and

-- neither the reimbursement of costs and expenses nor the payment of fees was intended to
result in any material financial gain or loss to the service provider.

9 The multitude of operations that were provided by the LP Entities for the benefit of the Na-
tional Post Company rendered the latter dependent on both the shared services arrangements and on
the operational synergies that developed between the National Post Company and the newspaper
and digital operations of the LP Entities.

10 In 2007, following the Federal Government's announcement on the future of income fund
distributions, the Limited Partnership effected a going-private transaction of the income trust. Since
July, 2007, the Limited Partnership has been a 100% wholly owned indirect subsidiary of Canwest
Global. Although repatriated with the rest of the Canwest enterprise in 2007, the LP Entities have
separate credit facilities from CMI and continue to participate in the shared services arrangements.
In spite of this mutually beneficial interdependence between the LP Entities and the CMI Entities, '
given the history, there are misalignments of personnel and services.

(¢) Restructuring

11 Both the CMI Entities and the LP Entities are pursuing independent but coordinated re-
structuring and reorganization plans. The former have proceeded with their CCA4 filing and pre-
packaged recapitalization transaction and the latter have entered into a forbearance agreement with
certain of their senior lenders. Both the recapitalization transaction and the forbearance agreement
contemplate a disentanglement and/or a realignment of the shared services arrangements. In addi-
tion, the term sheet relating to the CMI recapitalization transaction requires a transfer of the assets
and business of the National Post Company to the Limited Partnership. :

12 The CMI Entities and the LP Entities have now entered into the Transition and Reorganiza-
tion Agreement which addresses a restructuring of these inter-entity arrangements. By agreement, it
is subject to court approval. The terms were negotiated amongst the CMI Entities, the LP Entities,
their financial and legal advisors, their respective chief restructuring advisors, the Ad Hoc Commit-
tee of Noteholders, certain of the Limited Partnership's senior lenders and their respective financial
and legal advisors.

13 Schedule A to that agreement is the New Shared Services Agreement. It anticipates a cessa-
tion or renegotiation of the provision of certain services and the elimination of certain redundancies.
It also addresses a realignment of certain employees who are misaligned and, subject to approval of
the relevant regulator, a transfer of certain misaligned pension plan participants to pension plans
that are sponsored by the appropriate party. The LP Entities, the CMI Chief Restructuring Advisor
and the Monitor have consented to the entering into of the New Shared Services Agreement.



14 Schedule B to the Transition and Reorganization Agreement is the National Post Transition
Agreement.

15 The National Post Company has not generated a profit since its inception in 1998 and con-
tinues to suffer operating losses. It is projected to suffer a net loss of $9.3 million in fiscal year
ending August 31, 2009 and a net loss of $0.9 million in September, 2009. For the past seven years
these losses have been funded by CMI and as a result, the National Post Company owes CMI ap-
proximately $139.1 million. The members of the Ad Hoc Committee of Noteholdets had agreed to
the continued funding by CMI of the National Post Company's short-term liquidity needs but ad-
vised that they were no longer prepared to do so after October 30, 2009. Absent funding, the Na-
tional Post, a national newspaper, would shut down and employment would be lost for its 277
non-unionized employees. Three of its employees provide services to the LP Entities and ten of the
LP Entities' employees provide services to the National Post Company. The National Post Company
maintains a defined benefit pension plan registered under the Ontario Pension Benefits Act. It has a
solvency deficiency as of December 31, 2006 of $1.5 million and a wind up deficiency of $1.6 mil-
lion.

16 The National Post Company is also a guarantor of certain of CMI's and Canwest Global's
secured and unsecured indebtedness as follows:

Irish Holdco Secured Note -- $187.3 million
CIT Secured Facility -- $10.7 million

CMI Senior Unsecured Subordinated Notes -- US$393.2 million

Irish Holdco Unsecured Note -- $430.6 million

17 Under the National Post Transition Agreement, the assets and business of the National Post -
Company will be transferred as a going concern to a new wholly-owned subsidiary of CPI (the
"Transferee"). Assets excluded from the transfer include the benefit of all insurance policies, cor-
porate charters, minute books and related materials, and amounts owing to the National Post Com-
pany by any of the CMI Entities.

18 The Transferee will assume the following liabilities: accounts payable to the extent they
have not been due for more than 90 days; accrued expenses to the extent they have not been due for
more than 90 days; deferred revenue; and any amounts due to employees. The Transferee will as-
sume all liabilities and/or obligations (including any unfunded liability) under the National Post
pension plan and benefit plans and the obligations of the National Post Company under contracts,
licences and permits relating to the business of the National Post Company. Liabilities that are not
expressly assumed are excluded from the transfer including the debt of approximately $139.1 mil-
lion owed to CMI, all liabilities of the National Post Company in respect of borrowed money in-
cluding any related party or third party debt (but not including approximately $1,148,365 owed to
the LP Entities) and contingent liabilities relating to existing litigation claims.

19 CPI will cause the Transferee to offer employment to all of the National Post Company's
employees on terms and conditions substantially similar to those pursuant to which the employees
are currently employed.



20 The Transferee is to pay a portion of the price or cost in cash: (i) $2 million and 50% of the
National Post Company's negative cash flow during the month of October, 2009 (to a maximum of
$1 million), less (ii) a reduction equal to the amount, if any, by which the assumed liabilities esti-
mate as defined in the National Post Transition Agreement exceeds $6.3 million.

21 The CMI Entities were of the view that an agreement relating to the transfer of the National
Post could only occur if it was associated with an agreement relating to shared services. In addition,
the CMI Entities state that the transfer of the assets and business of the National Post Company to
the Transferee is necessary for the survival of the National Post as a going concern. Furthermore,
there are synergies between the National Post Company and the LP Entities and there is also the
operational benefit of reintegrating the National Post newspaper with the other newspapers. It can-
not operate independently of the services it receives from the Limited Partnership. Similarly, the LP
Entities estimate that closure of the National Post would increase the LP Entities' cost burden by
approximately $14 million in the fiscal year ending August 31, 2010.

22 In its Fifth Report to the Court, the Monitor reviewed alternatives to transitioning the busi-
ness of the National Post Company to the LP Entities. RBC Dominion Securities Inc. who was en-
gaged in December, 2008 to assist in considering and evaluating recapitalization alternatives, re-
ceived no expressions of interest from parties seeking to acquire the National Post Company. Simi-
larly, the Monitor has not been contacted by anyone interested in acquiring the business even
though the need to transfer the business of the National Post Company has been in the public do-
main since October 6, 2009, the date of the Initial Order. The Ad Hoc Committee of Noteholders
will only support the short term liquidity needs until October 30, 2009 and the National Post Com-
pany is precluded from borrowing without the Ad Hoc Committee's consent which the latter will not
provide. The LP Entities will not advance funds until the transaction closes. Accordingly, failure to
transition would likely result in the forced cessation of operations and the commencement of liqui-
dation proceedings. The estimated net recovery from a liquidation range from a negative amount to
an amount not materially higher than the transfer price before costs of liquidation. The senior se-
cured creditors of the National Post Company, namely the CIT Facility lenders and Irish Holdco,
support the transaction as do the members of the Ad Hoc Committee of Noteholders.

23 The Monitor has concluded that the transaction has the following advantages over a liquida-
tion:

- it facilitates the reorganizaton and orderly transition and subsequent termination of the
shared services arrangements between the CMI Entities and the LP Entities;

- it preserves approximately 277 jobs in an already highly distressed newspaper publishing '
industry; .

- it will help maintain and promote competition in the national daily newspaper market for
the benefit of Canadian consumers; and

- the Transferee will assume substantially all of the National Post Company's trade payables
(including those owed to various suppliers) and various employment costs associated with
the transferred employees.



Issues

24 The issues to consider are whether:

(a) the transfer of the assets and business of the National Post is subject to the
requirements of section 36 of the CCA4;

(b) the Transition and Reorganization Agreement should be approved by the
Court; and

(c) the stay should be extended to January 22, 2010.

Discussion

(a) Section 36 of the CCA4

25 Section 36 of the CCAA was added as a result of the amendments which came into force on
September 18, 2009. Counsel for the CMI Entities and the Monitor outlined their positions on the
impact of the recent amendments to the CCA4 on the motion before me. As no one challenged the
order requested, no opposing arguments were made.

26 Court approval is required under section 36 if:

(a) adebtor company under CCAA protection
(b) proposes to sell or dispose of assets outside the ordinary course of business.

27 Court approval under this section of the Act' is only required if those threshold requirements
are met. If they are met, the court is provided with a list of non-exclusive factors to consider in de-
termining whether to approve the sale or disposition. Additionally, certain mandatory criteria must
be met for court approval of a sale or disposition of assets to a related party. Notice is to be given to
secured creditors likely to be affected by the proposed sale or disposition. The court may only grant
authorization if satisfied that the company can and will make certain pension and employee related
payments.

28 Specifically, section 36 states:

(1) Restriction on disposition of business assets -- A debtor company in re-
spect of which an order has been made under this Act may not sell or oth-
erwise dispose of assets outside the ordinary course of business unless au-
thorized to do so by a court. Despite any requirement for shareholder ap-
proval, including one under federal or provincial law, the court may au-
thorize the sale or disposition even if shareholder approval was not ob-
tained.

(2) Notice to creditors -- A company that applies to the court for an authoriza-
tion is to give notice of the application to the secured creditors who are
likely to be affected by the proposed sale or disposition.

(3)  Factors to be considered -- In deciding whether to grant the authorization,
the court is to consider, among other things,



4)

©)

(©)

(a) whether the process leading to the proposed sale or disposition
was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the pro-
posed sale or disposition;

(¢) whether the monitor filed with the court a report stating that in
their opinion the sale or disposition would be more beneficial to the
creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and
other interested parties; and

(/) whether the consideration to be received for the assets is reason-
able and fair, taking into account their market value.

Additional factors -- related persons -- If the proposed sale or disposition is
to a person who is related to the company, the court may, after considering
the factors referred to in subsection (3), grant the authorization only if it is
satisfied that

(@) good faith efforts were made to sell or otherwise dispose of the
assets to persons who are not related to the company; and

(b) the consideration to be received is superior to the consideration
that would be received under any other offer made in accordance
with the process leading to the proposed sale or disposition.

Related persons -- For the purpose of subsection (4), a person who is re-
lated to the company includes

(a) a director or officer of the company;

(b) a person who has or has had, directly or indirectly, control in fact
of the company; and

(c) a person who is related to a person described in paragraph (a) or

).

Assets may be disposed of free and clear -- The court may authorize a sale
or disposition free and clear of any security, charge or other restriction and,
if it does, it shall also order that other assets of the company or the pro-
ceeds of the sale or disposition be subject to a security, charge or other re-



striction in favour of the creditor whose security, charge or other restriction
is to be affected by the order.

(7) Restriction -- employers -- The court may grant the authorization only if
the court is satisfied that the company can and will make the payments that
would have been required under paragraphs 6(4)(a) and (5)(a) if the court
had sanctioned the compromise or arrangement.

29 While counsel for the CMI Entities states that the provisions of section 36 have been satis-
fied, he submits that section 36 is inapplicable to the circumstances of the transfer of the assets and
business of the National Post Company because the threshold requirements are not met. As such,
the approval requirements are not triggered. The Monitor supports this position.

30 In support, counsel for the CMI Entities and for the Monitor firstly submit that section 36(1)
makes it clear that the section only applies to a debtor company. The terms "debtor company" and
"company" are defined in section 2(1) of the CCA4 and do not expressly include a partnership. The
National Post Company is a general partnership and therefore does not fall within the definition of
debtor company. While I acknowledge these facts, I do not accept this argument in the circum-
stances of this case. Relying on case law and exercising my inherent jurisdiction, I extended the
scope of the Initial Order to encompass the National Post Company and the other partnerships such
that they were granted a stay and other relief. In my view, it would be inconsistent and artificial to
now exclude the business and assets of those partnerships from the ambit of the protections con-
tained in the statute.

31 The CMI Entities' and the Monitor's second argument is that the Transition and Reorganiza-
tion Agreement represents an internal corporate reorganization that is not subject to the require-
ments of section 36. Section 36 provides for court approval where a debtor under CCA4 protection
proposes to sell or otherwise dispose of assets "outside the ordinary course of business". This im-
plies, so the argument goes, that a transaction that is in the ordinary course of business is not cap-
tured by section 36. The Transition and Reorganization Agreement is an internal corporate reor-
ganization which is in the ordinary course of business and therefore section 36 is not triggered state
counsel for the CMI Entities and for the Monitor. Counsel for the Monitor goes on to submit that
the subject transaction is but one aspect of a larger transaction. Given the commitments and agree-
ments entered into with the Ad Hoc Committee of Noteholders and the Bank of Nova Scotia as
agent for the senior secured lenders to the LP Entities, the transfer cannot be treated as an inde-
pendent sale divorced from its rightful context. In these circumstances, it is submitted that section
36 is not engaged. ‘

32 The CCAA is remedial legislation designed to enable insolvent companies to restructure. As
mentioned by me before in this case, the amendments do not detract from this objective. In discuss-
ing section 36, the Industry Canada Briefing Book® on the amendments states that "The reform is
intended to provide the debtor company with greater flexibility in dealing with its property while
limiting the possibility of abuse." '

33 The term "ordinary course of business" is not defined in the CCA4 or in the Bankrupicy and
Insolvency Act. As noted by Cullity J. in Millgate Financial Corp. v. BCED Holdings Ltd.*, authori-
ties that have considered the use of the term in various statutes have not provided an exhaustive
definition. As one author observed in a different context, namely the Bulk Sales Act’, courts have
typically taken a common sense approach to the term "ordinary course of business” and have con-



sidered the normal business dealings of each particular seller. In Pacific Mobile Corp.’, the Su-
preme Court of Canada stated:

It is not wise to attempt to give a comprehensive definition of the term "ordinary
course of business” for all transactions. Rather, it is best to consider the circum-
stances of each case and to take into account the type of business carried on by
the debtor and creditor.

We approve of the following passage from Monet J.A.'s reasons, [1982] C.A.
501, discussing the phrase "ordinary course of business” ...

'It is apparent from these authorities, it seems to me, that the concept we are con-
cerned with is an abstract one and that it is the function of the courts to consider

the circumstances of each case in order to determine how to characterize a given
transaction. This in effect reflects the constant interplay between law and fact.'

34 In arguing that section 36 does not apply to an internal corporate reorganization, the CMI
Entities rely on the commentary of Industry Canada as being a useful indicator of legislative intent
and descriptive of the abuse the section was designed to prevent. That commentary suggests that
section 36(4),which deals with dispositions of assets to a related party, was intended to:

... prevent the possible abuse by "phoenix corporations". Prevalent in small busi-
ness, particularly in the restaurant industry, phoenix corporations are the result of
owners who engage in serial bankruptcies. A person incorporates a business and
proceeds to cause it to become bankrupt. The person then purchases the assets of
the business at a discount out of the estate and incorporates a "new" business us-
ing the assets of the previous business. The owner continues their original busi-
ness basically unaffected while creditors are left unpaid.”

35 In my view, not every internal corporate reorganization escapes the purview of section 36.
Indeed, a phoenix corporation to one may be an internal corporate reorganization to another. As
suggested by the decision in Pacific Mobile Corp"., a court should in each case examine the cir-
cumstances of the subject transaction within the context of the business carried on by the debtor. |

36 In this case, the business of the National Post Company and the CP Entities are highly inte- |
grated and interdependent. The Canwest business structure predated the insolvency of the CMI En-
tities and reflects in part an anomaly that arose as a result of an income trust structure driven by tax -
considerations. The Transition and Reorganization Agreement is an internal reorganization transac-
tion that is designed to realign shared services and assets within the Canwest corporate family so as
to rationalize the business structure and to better reflect the appropriate business model. Further-
more, the realignment of the shared services and transfer of the assets and business of the National
Post Company to the publishing side of the business are steps in the larger reorganization of the re-
lationship between the CMI Entities and the LP Entities. There is no ability to proceed with either
the Shared Services Agreement or the National Post Transition Agreement alone. The Transition
and Reorganization Agreement provides a framework for the CMI Entities and the LP Entities to
properly restructure their inter-entity arrangements for the benefit of their respective stakeholders. It
would be commercially unreasonable to require the CMI Entities to engage in the sort of third party
sales process contemplated by section 36(4) and offer the National Post for sale to third parties be-




fore permitting them to realign the shared services arrangements. In these circumstances, I am pre-
pared to accept that section 36 is inapplicable.

(b) Transition and Reorganization Agreement

37 As mentioned, the Transition and Reorganization Agreement is by its terms subject to court
approval. The court has a broad jurisdiction to approve agreements that facilitate a restructuring: Re
Stelco Inc.” Even though I have accepted that in this case section 36 is inapplicable, court approval
should be sought in circumstances where the sale or disposition is to a related person and there is an
apprehension that the sale may not be in the ordinary course of business. At that time, the court will
confirm or reject the ordinary course of business characterization. If confirmed, at minimum, the
court will determine whether the proposed transaction facilitates the restructuring and is fair. If re- -
jected, the court will determine whether the proposed transaction meets the requirements of section
36. Even if the court confirms that the proposed transaction is in the ordinary course of business and
therefore outside the ambit of section 36, the provisions of the section may be considered in assess- -
ing fairness.

38 I am satisfied that the proposed transaction does facilitate the restructuring and is fair and

that the Transition and Reorganization Agreement should be approved. In this regard, amongst other
things, I have considered the provisions of section 36. I note the following. The CMI recapitaliza-
tion transaction which prompted the Transition and Reorganization Agreement is designed to facili-
tate the restructuring of CMI into a viable and competitive industry participant and to allow a sub-
stantial number of the businesses operated by the CMI Entities to continue as going concerns. This
preserves value for stakeholders and maintains employment for as many employees of the CMI En-
tities as possible. The Transition and Reorganization Agreement was entered into after extensive
negotiation and consultation between the CMI Entities, the LP Entities, their respective financial

and legal advisers and restructuring advisers, the Ad Hoc Committee and the LP senior.secured
lenders and their respective financial and legal advisers. As such, while not every stakeholder was
included, significant interests have been represented and in many instances, given the nature of their
interest, have served as proxies for unrepresented stakeholders. As noted in the materials filed by

the CMI Entities, the National Post Transition Agreement provides for the transfer of assets and
certain liabilities to the publishing side of the Canwest business and the assumption of substantially
all of the operating liabilities by the Transferee. Although there is no guarantee that the Transferee .
will ultimately be able to meet its liabilities as they come due, the liabilities are not stranded inan ~ *
entity that will have materially fewer assets to satisfy them.

39 There is no prejudice to the major creditors of the CMI Entities. Indeed, the senior secured
lender, Irish Holdco., supports the Transition and Reorganization Agreement as does the Ad Hoc
Committee and the senior secured lenders of the LP Entities. The Monitor supports the Transition
and Reorganization Agreement and has concluded that it is in the best interests of a broad range of
stakeholders of the CMI Entities, the National Post Company, including its employees, suppliers
and customers, and the LP Entities. Notice of this motion has been given to secured creditors likely
to be affected by the order. :

40 In the absence of the Transition and Reorganization Agreement, it is likely that the National
Post Company would be required to shut down resulting in the consequent loss of employment for -
most or all the National Post Company's employees. Under the National Post Transition Agreement,’
all of the National Post Company employees will be offered employment and as noted in the affida-



vit of the moving parties, the National Post Company's obligations and liabilities under the pension
plan will be assumed, subject to necessary approvals.

41 No third party has expressed any interest in acquiring the National Post Company. Indeed, at
no time did RBC Dominion Securities Inc. who was assisting in evaluating recapitalization alterna-
tives ever receive any expression of interest from parties seeking to acquire it. Similarly, while the
need to transfer the National Post has been in the public domain since at least October 6, 2009, the
Monitor has not been contacted by any interested party with respect to acquiring the business of the
National Post Company. The Monitor has approved the process leading to the sale and also has
conducted a liquidation analysis that caused it to conclude that the proposed disposition is the most
beneficial outcome. There has been full consultation with creditors and as noted by the Monitor, the
Ad Hoc Committee serves as a good proxy for the unsecured creditor group as a whole. I am satis-
fied that the consideration is reasonable and fair given the evidence on estimated liquidation value
and the fact that there is no other going concern option available.

42 The remaining section 36 factor to consider is section 36(7) which provides that the court
should be satisfied that the company can and will make certain pension and employee related pay-
ments that would have been required if the court had sanctioned the compromise or arrangement. In
oral submissions, counsel for the CMI Entities confirmed that they had met the requirements of sec-
tion 36. It is agreed that the pension and employee liabilities will be assumed by the Transferee.
Although present, the representative of the Superintendent of Financial Services was unopposed to
the order requested. If and when a compromise and arrangement is proposed, the Monitor is asked
to make the necessary inquiries and report to the court on the status of those payments.

Stay Extension

43 The CMI Entities are continuing to work with their various stakeholders on the preparation
and filing of a proposed plan of arrangement and additional time is required. An extension of the
stay of proceedings is necessary to provide stability during that time. The cash flow forecast sug-
gests that the CMI Entities have sufficient available cash resources during the requested extension
period. The Monitor supports the extension and nobody was opposed. I accept the statements of the
CMI Entities and the Monitor that the CMI Entities have acted, and are continuing to act, in good
faith and with due diligence. In my view it is appropriate to extend the stay to January 22, 2010 as
requested.

S.E. PEPALL J.
cple/qirxg/qljxr/qlced/qlaxw

1 Court approval may nonetheless be required by virtue of the terms of the Initial or other court order or at the request of a stakeholder.
2 The reference to paragraph 6(4)a should presumably be 6(6)a.

3 Industry Canada "Bill C-55: Clause by Clause Analysis-Bill Clause No. 131-CCAA Section 36",

4 Ibid.

5 R.S.C. 1985, ¢. C-36 as amended.
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7R.S.0. 1990, c. B.14, as amended.

8 D.J. Miller "Remedies under the Bulk Sales Act; (Necessary, or a Nuisance?)", Ontario Bar Association, October, 2007.
9[1985] 1 S.C.R. 290.

10 Supra, note 3.

11 Supra, note 9.

12 (2005), 15 C.B.R. (5th) 288 (Ont. C.A.).
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-- Arrangement, judicial approval -- Arrangement, judicial approval -- Amendment of Plan. '

Application by Sammi Atlas to approve its Plan of compromise and arrangement as amended and
approved by its secured creditors. It was also a motion by Argo Partners for an order to direct that a
person who held unsecured claims was entitled to elect treatment for each unsecured claim held by
it on an individual basis, and not on an aggregate basis as provided for in the Plan. The Plan pro-
vided for a sliding scale of distribution. Claims of $7,500 were entitled to receive the highest



amount, namely cash of 95 per cent of the proven claim. Argo had acquired 40 claims. Each claim
was under $100,000, but the aggregate of the claims was over $100,000. Argo wanted to treat its

claims separately because it could have kept the individual claims separate by having them held by
a different person.

HELD: Sammi's application was allowed. Argo's motion was denied. Sammi was a corporation to
which the Companies’ Creditors Arrangement Act applied. The Plan complied with the require-
ments of the Act. The Plan was fair and reasonable as no one opposed it being approved. Argo
merely wanted the Plan amended to accommodate its particular concerns. Argo wanted to amend
the Plan after it was voted upon. It wanted a substantive change, which the court lacked jurisdiction
to grant under the Act. Argo's change was also not allowed because it was treated fairly and rea-
sonably as a creditor as were all the unsecured creditors. An aggregation clause was not inherently
unfair and the sliding scale provisions, which were intended to protect small investors, were rea-
sonable.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36.

Counsel:

Norman J. Emblem, for the applicant, Sammi Atlas Inc.
James Grout, for Argo Partners, Inc.

Thomas Matz, for the Bank of Nova Scotia.

Jay Carfagnini and Ben Zarnett, for Investors' Committee.
Geoffrey Morawetz, for the Trade Creditors' committee.
Clifton Prophet, for Duk Lee.

1 FARLEY J. (endorsement):-- This endorsement deals with two of the motions before me to-
day:

1)  Applicant's motion for an order approving and sanctioning the Applicant's
Plan of Compromise and Arrangement, as amended and approved by the
Applicant's unsecured creditors on February 25, 1998; and

2) A motion by Argo Partners, Inc. ("Argo"), a creditor by way of assign-
ment, for an order directing that the Plan be amended to provide that a
person who, on the record date, held unsecured claims shall be entitled to
elect treatment with respect to each unsecured claim held by it on a claim
by claim basis (and not on an aggregate basis as provided for in the Plan). -

2 As to the Applicant's sanction motion, the general principles to be applied in the exercise of
the court's discretion are:

1)  there must be strict compliance with all statutory requirements and adher-
ence to the previous orders of the court;



2)  all materials filed and procedures carried out must be examined to deter-
mine if anything has been done or purported to be done which is not au-
thorized by the Companies' Creditors Arrangement Act ("CCAA"); and

3)  the Plan must be fair and reasonable.

See Re Northland Properties Limited (1988), 73 C.B.R. (N.S.) 175 (B.C.S.C.), affirmed (1989), 73
C.B.R. (N.S.) 195 (B.C.C.A.) at p. 201; Re Olympia & York Developments Ltd. (1993), 12 O.R.
(3d) 500 (Gen. Div.) at p. 506.

3 I am satisfied on the material before me that the Applicant was held to be a corporation as to
which the CCAA applies, that the Plan was filed with the court in accordance with the previous or-
ders, that notices were appropriately given and published as to claims and meetings, that the meet-
ings were held in accordance with the directions of the court and that the Plan was approved by the
requisite majority (in fact it was approved 98.74% in number of the proven claims of creditors vot-
ing and by 96.79% dollar value, with Argo abstaining). Thus it would appear that items one and two
are met.

4 What of item 3 - is the Plan fair and reasonable? A Plan under the CCAA is a compromise; it
cannot be expected to be perfect. It should be approved if it is fair, reasonable and equitable. Equi-
table treatment is not necessarily equal treatment. Equal treatment may be contrary to equitable
treatment. One must look at the creditors as a whole (i.e. generally) and to the objecting creditors
(specifically) and see if rights are compromised in an attempt to balance interests (and have the pain
of the compromise equitably shared) as opposed to a confiscation of rights: see Re Campeau Corp.
(1992), 10 C.B.R. (3d) 104 (Ont. Gen. Div.) at p. 109. It is recognized that the CCAA contemplates
that a minority of creditors is bound by the Plan which a majority have approved - subject only t0
the court determining that the Plan is fair and reasonable: see Northland at p. 201; Olympia & York
at p. 509. In the present case no one appeared today to oppose the Plan being sanctioned; Argo.
merely wished that the Plan be amended to accommodate its particular concerns. Of course, to the
extent that Argo would be benefited by such an amendment, the other creditors would in effect be
disadvantaged since the pot in this case is based on a zero sum game.

5 Those voting on the Plan (and [ note there was a very significant "quorum" present at the
meeting) do so on a business basis. As Blair J. said at p. 510 of Olympia & York:

As the other courts have done, I observe that it is not my function to second
guess the business people with respect to the "business" aspects of the Plan, de-
scending into the negotiating arena and substituting my own view of whatisa
fair and reasonable compromise or arrangement for that of the business judgment
of the participants. The parties themselves know best what is in their interests in
those areas.

The court should be appropriately reluctant to interfere with the business decisions of creditors -
reached as a body. There was no suggestion that these creditors were unsophisticated or unable to
look out for their own best interests. The vote in the present case is even higher than in Re Central
Guaranty Trustco Ltd. (1993), 21 C.B.R. (3d) 139 (Ont. Gen. Div.) where [ observed at p. 141:

... This on either basis is well beyond the specific majority requirement of
CCAA. Clearly there is a very heavy burden on parties seeking to upset a plan
that the required majority have found that they could vote for; given the over-









whelming majority this burden is no lighter. This vote by sophisticated lenders
speaks volumes as to fairness and reasonableness.

The Courts should not second guess business people who have gone along with
the Plan ... :

6 Argo's motion is to arnend the Plan - after it has been voted on. However I do not see any ex-
ceptional circumstances which would support such a motion being brought now. In Algoma Steel
Corp. v. Royal Bank (1992), 11 C.B.R. (3d) 11 (Ont. C.A.) the Court of Appeal observed at p. 15
that the court's jurisdiction to amend a plan should "be exercised sparingly and in exceptional cir-
cumstances only" even if the amendment were merely technical and did not prejudice the interests
of the corporation or its creditors and then only where there is jurisdiction under the CCAA to make
the amendment requested. I was advised that Argo had considered bringing the motion on earlier
but had not done so in the face of "veto" opposition from the major creditors. [ am puzzled by this
since the creditor or any other appropriate party can always move in court before the Plan is voted
on to amend the Plan; voting does not have anything to do with the court granting or dismissing the
motion. The court can always determine a matter which may impinge directly and materially upon
the fairness and reasonableness of a plan. I note in passing that it would be inappropriate to attempt
to obtain a preview of the court's views as to sanctioning by bringing on such a motion. See my
views in Central Guaranty at p. 143:

... In Algoma Steel Corp. v. Royal Bank (1992), 8 O.R. (3d) 449, the Court of
Appeal determined that there were exceptional circumstances (unrelated to the
Plan) which allowed it to adjust where no interest was adversely affected. The
same cannot be said here. FSTQ aside from s. 11(c) of the CCAA also raised s. 7.
I am of the view that s. 7 allows an amendment after an adjournment - but not
after a vote has been taken. (Emphasis in original)

What Argo wants is a substantive change; I do not see the jurisdiction to grant same under the
CCAA. '

7 In the subject Plan creditors ate to be dealt with on a sliding scale for distribution purposes
only; with this scale being on an aggregate basis of all claims held by one claimant:

i)  $7,500 or less to receive cash of 95% of the proven claim;

i)  $7,501 - $100,000 to receive cash of 90% of the first $7,500 and 55% of
balance; and;

iii)  in excess of $100,000 to receive shares on a formula bas1s (subject fo
creditor agreeing to limit claims to $100,000 so as to obtain cash as per the
previous formula). '

8 Such a sliding scale arrangement has been present in many proposals over the years. Argo has
not been singled out for special treatment; others who acquired claims by assignment have also been
affected. Argo has acquired 40 claims; all under $100,000 but in the aggregate well over $100,000.
Argo submitted that it could have achieved the result that it wished if it had kept the individual
claims it acquired separate by having them held by a different "person"; this is true under the Plan
as worded. Conceivably if this type of separation in the face of an aggregation provision were per-
ceived to be inappropriate by a CCAA applicant, then I suppose the language of such a plan could



be "tightened" to eliminate what the applicant perceived as a loophole. I appreciate Argo's position
that by buying up the small claims it was providing the original creditors with liquidity but this
should not be a determinative factor. [ would note that the sliding scale provided here does recog-
nize (albeit imperfectly) that small claims may be equated with small creditors who would more
likely wish cash as opposed to non-board lots of shares which would not be as liquidate as cash; the
high percentage cash for those proven claims of $7,500 or under illustrates the desire not to have the
"little person" hurt - at least any more than is necessary. The question will come down to balance -
the plan must be efficient and attractive enough for it to be brought forward by an applicant with the
realistic chance of its succeeding (and perhaps in that regard be "sponsored" by significant credi-
tors) and while not being too generous so that the future of the applicant on an ongoing basis would
be in jeopardy; at the same time it must gain enough support amongst the creditor body for it to gain
the requisite majority. New creditors by assignment may provide not only liquidity but also a bene-
fit in providing a block of support for a plan which may not have been forthcoming as a small
creditor may not think it important to do so. Argo of course has not claimed it is a "little person” in
the context of this CCAA proceeding.

9 In my view Argo is being treated fairly and reasonably as a creditor as are all the unsecured
creditors. An aggregation clause is not inherently unfair and the sliding scale provisions would ap-
pear to me to be aimed at "protecting (or helping out) the little guy" which would appear to be a
reasonable policy.

10 The Plan is sanctioned and approved; Argo's aggregation motion is dismissed.
POSTSCRIPT '

11 I reviewed with the insolvency practitioners (legal counsel and accountants) the aspect that
industrial and commercial concerns in a CCAA setting should be distinguished from "bricks and
mortgage" corporations. In their reorganization it is important to maintain the goodwill attributable
to employee experience and customer (and supplier) loyalty; this may very quickly erode with un-
certainty. Therefore it would, to my mind, be desirable to get down to brass tacks as quickly as pos--
sible and perhaps a reasonable target (subject to adjustment up or down according to the circum-
stances including complexity) would be for a six month period from application to Plan sanction.

FARLEY J.
qp/d/mii/DRS/DRS
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Stelco Inc. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement
Act, R.S.C. 1985, C. ¢-36, as amended
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[2005] O.J. No. 4733
78 O.R. (3d) 254
204 O.A.C. 216
15 C.B.R. (5th) 288
143 A.C.W.S. (3d) 419
2005 CarswellOnt 6283
2005 CanLII 40140
Docket: M33099 (C44332)
Ontario Court of Appeal
Toronto, Ontario
J.I. Laskin, M. Rosenberg and H.S. LaForme JJ.A.
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Creditors & debtors law -- Legislation — Debtors' relief -- Companies’ Creditors Arrangement Act

-- Appeal by debenture holders from orders, reported at [2005] O.J. No. 4309, approving agree-
ments involving steel company in bankruptcy protection, necessary for success of company's plan of



arrangement, dismissed -- Motions judge had jurisdiction to make orders where power of debenture
holders to vote down proposal preserved and agreements had support of other stakeholders and
Monitor -- Companies’ Creditors Arrangement Act, s. 11.

Insolvency law -- Proposals -- Court approval -- Appeal by debenture holders from orders ap-
proving agreements involving steel company in bankruptcy protection, necessary for success of
company's plan of arrangement, dismissed -- Motions judge had jurisdiction to make orders where
orders did not amount to approval of plan of arrangement -- Debentures holders' power to vote
down proposed plan not usurped -- Companies' Creditors Arrangement Act, s. 11.

Application by a committee of senior debenture holders for leave to appeal from orders authorizing
Stelco to enter into agreements with two stakeholders and a finance provider. A group of equity
holders supported the application, while other stakeholders and the Monitor supported the orders.
Stelco and its four subsidiaries obtained protection from their creditors in 1994. Stelco's attempts
over twenty months to restructure were unsuccessful, in part because certain stakeholders continu-
ally exercised veto powers. Stelco's board of directors negotiated agreements with the stakeholders,
the Ontario government and the steelworkers union, and Tricap Management, necessary to the suc-
cess of Stelco's proposed plan of arrangement. The debenture holders objected to terms of the
agreements providing for fees payable to Tricap and providing Ontario with power to accept or re-
ject members of Stelco's board of directors. The debenture holders did not propose an alternate plan
of arrangement, but made it clear they would not support the one on the table. The motions judge
stated in his reasons he was not approving Stelco's plan, but did not think the plan was doomed to
fail. He scheduled a meeting of creditors to vote on the plan for November 2005.

HELD: Application allowed. Leave to appeal was granted and the appeal was dismissed. Leave to
appeal was granted because the debenture holders raised a novel and important point that was sig-
nificant to the action. The appeal was prima facie meritorious, and would not unduly interfere with
Stelco's continuing negotiations. The appeal was dismissed because the judge had jurisdiction to
make the orders approving the agreements, as the orders did not usurp the debenture holders' power
to ultimately decide on whether or not to approve Stelco's plan. It was open to the motions judge to
find the plan was not doomed to fail, despite the position of the debenture holders, because of the, -
support the plan had from other stakeholders and the Monitor. ’

Statute, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, ss.'6, 11,11(4), 13

Appeal From:

On appeal from the orders of Justice James M. Farley of the Superior Court of Justice made on Oc-
tober 4, 2005.

Counsel:

Robert W. Staley and Alan P. Gardner for the Informal Committee of Senior Debentureholders,
Appellants

Michael E. Barrack and Geoff R. Hall for Stelco Inc., Respondent



Robert I. Thornton and Kyla E.M. Mahar for the Monitor, Respondent

John R. Varley for Salaried Active Employees, Respondents

Michael C.P. McCreary and David P. Jacobs for USW Locals 8782 and 5328, Respondents
George Karayannides for EDS Canada Inc., Respondent

Aubrey E. Kauffman for Tricap Management Ltd., Respondents

Ben Zarnett and Gale Rubenstein for the Province of Ontario, Respondents

Murray Gold for Salaried Retirees, Respondents

Kenneth T. Rosenberg for USW International, Respondents

Robert A. Centa for USWA, Respondents

George Glezos for AGF Management Ltd., Respondents

The judgment of the Court was delivered by

1 M. ROSENBERG J.A.:-- This appeal is another chapter in the continuing attempt by Stelco
Tnc. and four of its wholly-owned subsidiaries to emerge from protection from their creditors under
the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36. The appellant, an Informal
Committee of Senior Debenture Holders who are Stelco's largest creditor, applies for leave to ap-
peal under s. 13 of the CCAA and if leave be granted appeals three orders made by Farley J. on Oc-
tober 4, 2005 in the CCAA proceedings. These orders authorize Stelco to enter into agreements with
two of its stakeholders and a finance provider. The appellant submits that the motions judge had no
jurisdiction to make these orders and that the effect of these orders is to distort or skew the CCAA
process. A group of Stelco's equity holders support the submissions of the appellant. The various
other players with a stake in the restructuring and the court-appointed Monitor support the orders
made by the motions judge.

2 Given the urgency of the matter it is only possible to give relatively brief reasons for my con-
clusion that while leave to appeal should be granted, the appeal should be dismissed.

THE FACTS

3 Stelco Inc. and the four wholly-owned subsidiaries obtained protection from their creditors
under the CCAA on January 29, 1994. Thus, the CCAA process has been going on for over twenty
months, longer than anyone expected. Farley J. has been managing the process throughout. The ini-
tial order made under s. 11 of the CCAA gives Stelco sole and exclusive authority to propose and -
file a plan of arrangement with its creditors. To date, attempts to restructure have been unsuccessful.
In particular, a plan put forward by the Senior Debt Holders failed. ‘

4 While there have no doubt been many obstacles to a successful restructuring, the paramount
problem appears to be that stakeholders, the Ontario government and Stelco's unions, who do not
have a formal veto (i.e. they do not have a right to vote to approve any plan of arrangement and re-
organization) bave what the parties have refetred to as a functional veto. It is unnecessary to set out
the reasons for these functional vetoes. Suffice it to say, as did the Monitor in its Thirty-Eighth Re-



port, that each of these stakeholders is "capable of exercising sufficient leverage against Stelco and
other stakeholders such that no restructuring could be completed without that stakeholdet's sup-
port".

5 In an attempt to successfully emerge from CCAA protection with a plan of arrangement, the
Stelco board of directors has negotiated with two of these stakeholders and with a finance provider
and has reached three agreements: an agreement with the provincial government (the Ontario
Agreement), an agreement with The United Steelworkers International and Local 8782 (the USW
Agreement), and an agreement with Tricap Management Limited (the Tricap Agreement). Those
agreements are intrinsic to the success of the Plan of Arrangement that Stelco proposes. However,
the debt holders including this appellant have the ultimate veto. They alone will vote on whether to
approve Stelco's Plan. The vote of the affected debt holders is scheduled for November 15, 2005.

6 The three agreements have terms to which the appellant objects. For example, the Tricap
Agreement contemplates a break fee of up to $10.75 million depending on the circumstances. Tri-
cap will be entitled to a break fee if the Plan fails to obtain the requisite approvals or if Tricap ter-
minates its obligations to provide financing as a result of the Plan being amended without Tricap's
approval. Half of the break fee becomes payable if the Plan is voted down by the creditors. Another
example is found in the Ontario Agreement, which provides that the order sanctioning the Final
Plan shall name the members of Stelco's board of directors and such members must be acceptable to
the province. Consistent with the Order of March 30, 2005 and as required by the terms of the
agreements themselves, Stelco sought court authorization to enter into the three agreements. We
were told that, in any event, it is common practice to seek court approval of agreements of this im-
portance. The appellant submits that the motions judge had no jurisdiction to make these orders.

7 There are a number of other facts that form part of the context for understanding the issues
raised by this appeal. First, on July 18, 2005, the motions judge extended the stay of proceedings
until September 9, 2005 and warned the stakeholders that this was a "real and functional deadline”.
While that date has been extended because Stelco was making progress in its talks with the stake-
holders, the urgency of the situation cannot be underestimated. Something will have to happen to
either break the impasse or terminate the CCAA process. ‘

8 Second, on October 4, 2005, the motions judge made several orders, not just the orders to au-
thorize Stelco to enter into the three agreements to which the appellant objects. In particular, the
motions judge extended the stay to December and made an order convening the creditors meeting
on November 15th to approve the Stelco Plan. The appellant does not object to the orders extending
the stay or convening the meeting to vote on the Plan. ' ' '

9 Third, the appellant has not sought permission to prepare and file its own plan of arrange-
ment. At present, the Stelco Board's Plan is the only plan on the table and as the motions judge ob-
served, "one must realistically appreciate that a rival financing arrangement at this stage, starting
from essentially a standing start, would take considerable time for due diligence and there is no as-
surance that the conditions will be any less onerous than those extracted by Tricap".

10 Fourth, in his orders authorizing Stelco to enter into these agreements, the motions judge
made it clear that these authorizations, "are not a sanction of the térms of the plan ... and do not
prohibit Stelco from continuing discussions in respect of the Plan with the Affected Creditors".

11 Fifth, the independent Monitor has reviewed the Agreements and the Plan and supports -
Stelco's position. - . ‘



12 . Finally, and importantly, the Senior Debenture Holders that make up the appellant have said
unequivocally that they will not approve the Plan. The motions judge recognized this in his reasons:

The Bondholder group has indicated that it is firmly opposed to the plan as pres-
ently constituted. That group also notes that more than half of the creditors by $
value have advised the Monitor that they are opposed to the plan as presently
constituted. ... The present plan may be adjusted (with the blessing of others
concerned) to the extent that it, in a revised form, is palatable to the creditors
(assuming that they do not have a massive change of heart as to the presently
proposed plan).

LEAVE TO APPEAL

13 The parties agree on the test for granting leave to appeal under s. 13 of the CCAA. The
moving party must show the following: '

(a) the point on appeal is of significance to the practice;

(b) the point is of significance to the action;

(c) the appeal is prima facie meritorious; and

(d) the appeal will not unduly hinder the progress of the action.

14 In my view, the appellant has met this test. The point raised is a novel and important one. It
concerns the jurisdiction of the supervising judge to make orders that do not merely preserve the
status quo but authorize key elements of the proposed plan of arrangement. The point is of obvious
significance in this action. If the motions judge's approvals were to be set aside, it is doubtful that
the Plan could proceed. On the other hand, the appellant submits that the orders have created a co-
ercive and unfair environment and that the Plan is doomed to fail. It was therefore wrong to author-
ize Stelco to enter into agreements, especially the Tricap Agreement, that could further deplete the
estate. The appeal is prima facie meritorious. The matter appears to be one of first impression. It
certainly cannot be said that the appeal is frivolous. Finally, the appeal will not unduly hinder the
progress of the action. Because of the speed with which this court is able to deal with the case, the
appeal will not unduly interfere with the continuing negotiations prior to the November 15th meet-
ing.

15 For these reasons, I would grant leave to appeal.

ANALYSIS

Jurisdiction generally

16 The thrust of the appellant's submissions is that while the judge supervising a CCAA proc-
ess has jurisdiction to make orders that preserve the status quo, the judge has no jurisdiction to

make an order that, in effect, entrenches elements of the proposed Plan. Rather, the approval of the
Plan is a matter solely for the business judgement of the creditors. The appellant submits that the
orders made by the motions judge are not authorized by the statute or under the court's inherent ju-
risdiction and are in fact inconsistent with the scheme and objects of the CCAA. They submit that
the orders made in this case have the effect of substituting the court's judgment for that of the debt
holders who, under s. 6, have exclusive jurisdiction to approve the plan. Under s. 6, it is only after a .
majority in number representing two-thirds in value of the creditors vote to approve the plan that the
court has a role in deciding whether to sanction the plan.



17 Underlying this argument is a concern on the part of the creditors that the orders are coer-
cive, designed to force the creditors to approve a plan, a plan in which they have had no input and
of which they disapprove.

18 In my view, the motions judge had jurisdiction to make the orders he did authorizing Stelco
to enter into the agreements. Section 11 of the CCAA provides a broad jurisdiction to impose terms
and conditions on the granting of the stay. In my view, s. 11(4) includes the power to vary the stay
and allow the company to enter into agreements to facilitate the restructuring, provided that the
creditors have the final decision under s. 6 whether or not to approve the Plan. The court's jurisdic-
tion is not limited to preserving the status quo. The point of the CCAA process is not simply to pre-
serve the status quo but to facilitate restructuring so that the company can successfully emerge from
the process. This point was made by Gibbs J.A. in Hongkong Bank v. Chef Ready Foods (1990), 4
C.B.R. (3d) 311 (B.C.C.A.) at para. 10:

The purpose of the C.C.A.A. is to facilitate the making of a compromise or ar-
rangement between an insolvent debtor company and its creditors to the end that
the company is able to continue in business. It is available to any company in-
corporated in Canada with assets or business activities in Canada that is not a
bank, a raitway company, a telegraph company, an insurance company, a trust
company, or a loan company. When a company has recourse to the C.C.A.A. the
court is called upon to play a kind of supervisory role to preserve the status quo
and to move the process along to the point where a compromise or arrangement
is approved or it is evident that the attempt is doomed to failure. Obviously time
is critical. Equally obviously, if the attempt at compromise or arrangement is to
have any prospect of success there must be a means of holding the creditors at
bay, hence the powers vested in the court under s. 11. [Emphasis added.]

19 In my view, provided the orders do not usurp the right of the creditors to decide whether to
approve the Plan the motions judge had the necessary jurisdiction to make them. The orders made in
this case do not usurp the s. 6 rights of the creditors and do not unduly interfere with the business
judgement of the creditors. The orders move the process along to the point where the creditors are
free to exercise their rights at the creditors’ meeting. i

20 The argument that the orders are coercive and therefore unreasonably interfere with the
rights of the creditors turns largely on the potential $10.75 million break fee that may become pay-
able to Tricap. However, the motions judge has found as a fact that the break fee is reasonable. As
counsel for Ontario points out, this necessarily entails a finding that the break fee is not coercive
even if it could to some extent deplete Stelco's assets.

21 Further, the motions judge both in his reasons and in his orders made it clear that he was not
purporting to sanction the Plan. As he said in his reasons, "I wish to be absolutely cleéar that I am not
ruling on or considering in any way the fairness of the plan as presented". The creditors will have
the ultimate say on November 15th whether this plan will be approved. '

Doomed to fail

22 The appellant submits that the motions judge had no jurisdiction to approve orders that
would facilitate a Plan that is doomed to fail. The authorities indicate that a court should not ap-
prove a process that will lead to a plan that is doomed to fail. The appellant says that it has made it



as clear as possible that it does not accept the proposed Plan and will vote against it. In Re Inducon
Development Corp. (1991), 8 C.B.R. (3d) 306 (Ont. Ct. (Gen. Div.)) at 310 Farley J. said that, "It is
of course, ... fruitless to proceed with a plan that is doomed to failure at a further stage."

23 However, it is important to take into account the dynamics of the situation. In fact, it is the
appellant's position that nothing will happen until a vote on a Plan is imminent or a proposal from
Stelco is voted down; only then will Stelco enter into realistic negotiations with its creditors. It is
apparent that the motions judge is of the view that the Plan is not doomed to fail; he would not have
approved steps to continue the process if he thought it was. As Austin J. said in Bargain Harold's
Discount Ltd. v. Paribas Bank of Canada (1992), 7 O.R. (3d) 362 (Div. Ct.) at 369:

The jurisprudence is clear that if it is obvious that no plan will be found accept-
able to the required percentages of creditors, then the application should be re-
fused. The fact that Paribas, the Royal Bank and K Mart now say there is no plan
that they would approve, does not put an end to the inquiry. All affected con-
stituencies must be considered, including secured, preferred and unsecured
creditors, employees, landlords, shareholders, and the public generally ... [Em-
phasis added.} :

24 It must be a matter of judgment for the supervising judge to determine whether the Plan is
doomed to fail. This Plan is supported by the other stakeholders and the independent Monitor. It is a
product of the business judgment of the Stelco board as a way out of the CCAA process. It was

open to the motions judge to conclude that the plan was not doomed to fail and that the process

should continue. Despite its opposition to the Plan, the appellant's position inherently concedes the
possibility of success, otherwise these creditors would have opposed the extension of the stay, op-
posed the order setting a date for approval of the plan and sought to terminate the CCAA proceed-
ings. : i

25 The motions judge said this in his reasons:

It seems to me that Stelco as an ongoing enterprise is getting a little shop
worn/shopped worn. It would not be helpful to once again start a new general
process to find the ideal situation [sic solution?]; rather the urgency of the situa- -
tion requires that a reasonable solution be found.

He went on to state that in the month before the vote there "will be considerable discussion and ne-
gotiation as to the plan which will in fact be put to the vote” and that the present Plan may be ad-
justed. He urged the stakeholders and Stelco to "deal with this question in a positive way" and that
wit is better to move forward than backwards, especially where progress is required". It is obvious
that the motions judge has brought his judgment to bear and decided that the Plan or some vetsion
of it is not doomed to fail. I can see no basis for second-guessing the motions judge on that issue.

26 I should comment on a submission made by the appellant that no deference should be paid
to the business judgment of the Stelco board. The appellant submits that the board is entitled to def-
erence for most of the decisions made in the day-to-day operations during the CCAA process exeept
whether a restructuring should proceed or a plan of arrangement should proceed. The appellant
submits that those latter decisions are solely the prerogative of the creditors by reason of s. 6. While
there is no question that the ultimate decision is for the creditors, the board of directors plays an



important role in the restructuring process. Blair J.A. made this clear in an earlier appeal to this
court concerning Stelco reported at (2005), 75 O.R. (3d) 5 at para. 44:

What the court does under s. 11 is to establish the boundaries of the playing field
and act as a referee in the process. The company's role in the restructuring, and
that of its stakeholders, is to work out a plan or compromise that a sufficient per-
centage of creditors will accept and the court will approve and sanction. The
corporate activities that take place in the course of the workout are governed by
the legislation and legal principles that normally apply to such activities. In the
course of acting as referee, the court has great leeway, as Farley J. observed in
Lehndorff, [1993] O.J. No. 14, supra, at para. 5, "to make order|s] so as to effec-
tively maintain the status quo in respect of an insolvent company while it at-
tempts to gain the approval of its creditors for the proposed compromise or ar-
rangement which will be to the benefit of both the company and its creditors".
But the s. 11 discretion is not open-ended and unfettered. Its exercise must be
guided by the scheme and object of the Act and by the legal principles that gov-
e corporate law issues. Moreover, the court is not entitled to usurp the role of
the directors and management in conducting what are in substance the com-
pany's restructuring efforts. [Emphasis added.]

27 The approvals given by the motions judge in this case are consistent with these principles.
Those orders allow the company's restructuring efforts to move forward.

28 The position of the appellant also fails to give any Weight to the broad range of interests in
play in a CCAA process. Again to quote Blair J.A. in the earlier Stelco case at para. 36:

In the CCAA context, Parliament has provided a statutory framework to extend
protection to a company while it holds its creditors at bay and attempts to negoti-
ate a compromised plan of arrangement that will enable it to emerge and continue
as a viable economic entity, thus benefiting society and the company in the long
run, along with the company's creditors, shareholders, employees and other
stakeholders. The s. 11 discretion is the engine that drives this broad and flexible
statutory scheme, and that for the most part supplants the need to resort to inher-
ent jurisdiction. [Emphasis added.] '

29 For these reasons, I would not give effect to the submissions of the appellant.
Submissions of the equity holders

30 The equity holders support the position of the appellant. They point out that the Stelco
CCAA situation is somewhat unique. While Stelco entered the process in dire straits, since then al-
most unprecedented worldwide prices for steel have boosted Stelco's fortunes. In an endorsement of
February 28, 2005, the motions judge recognized this unusual state of affairs:

In most restructurings, on emergence the original shareholder equity, if it has not
been legally "evaporated" because the insolvent corporations was so for under
water, is very substantially diminished. For example, the old shares may be con-
verted into new emergent shares at a rate of 100 to 1; 1,000 to 1; or even 12,000
to 1. ... Stelco is one of those rare situations in which a change of external cir-



cumstances ... may result in the original equity having a more substantial "recov-
ery" on emergence than outline above."

31 The equity holders point out that while an earlier plan would have allowed the shareholders
to benefit from the continued and anticipated growth in the Stelco equity, the present plan does not
include any provision for the existing shareholders. I agree with counsel for Stelco that these argu-
ments are premature. They raise issues for the supervising judge if and when he is called upon to
exercise his discretion under s. 6 to sanction the Plan of arrangement.

DISPOSITION

32 Accordingly, I would dismiss the appeal. On behalf of the court, I wish to thank all counsel
for their very helpful written and oral submissions that made it possible to deal with this appeal ex-
peditiously.

M. ROSENBERG J.A.
J.I. LASKIN J.A. -- I agree.
H.S. LaFORME J.A. -- I agree.
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Sierra Club is an environmental organization seeking judicial review of the federal government's
decision to provide financial assistance to Atomic Energy of Canada Ltd. ("AECL"), a Crown cor-
poration, for the construction and sale to China of two CANDU reactors. The reactors are currently
under construction in China, where AECL is the main contractor and project manager. Sierra Club



maintains that the authorization of financial assistance [page523] by the government triggered s.
5(1)(b) of the Canadian Environmental Assessment Act ("CEAA"), requiring an environmental as-
sessment as a condition of the financial assistance, and that the failure to comply compels a cancel-
lation of the financial arrangements. AECL filed an affidavit in the proceedings which summarized
confidential documents containing thousands of pages of technical information concerning the on-
going environmental assessment of the construction site by the Chinese authorities. AECL resisted
Sierra Club's application for production of the confidential documents on the ground, inter alia, that
the documents were the property of the Chinese authorities and that it did not have the authority to
disclose them. The Chinese authorities authorized disclosure of the documents on the condition that
they be protected by a confidentiality order, under which they would only be made available to the
parties and the court, but with no restriction on public access to the judicial proceedings. AECL's
application for a confidentiality order was rejected by the Federal Court, Trial Division. The Federal
Court of Appeal upheld that decision.

Held: The appeal should be allowed and the confidentiality order granted on the terms requested by
AECL.

In light of the established link between open courts and freedom of expression, the fundamental
question for a court to consider in an application for a confidentiality order is whether the right to
freedom of expression should be compromised in the circumstances. The court must ensure that the
discretion to grant the order is exercised in accordance with Charter principles because a confiden-
tiality order will have a negative effect on the s. 2(b) right to freedom of expression. A confidential-
ity order should only be granted when (1) such an order is necessary to prevent a serious risk to an
jmportant interest, including a commercial interest, in the context of litigation because reasonably
alternative measures will not prevent the risk; and (2) the salutary effects of the confidentiality or-
der, including the effects on the right of civil litigants to a fair trial, outweigh its deleterious effects,
including the effects on the right to free expression, which in this context includes the public inter-
est in open and accessible court proceedings. Three important elements are subsumed under the first
branch of the test. First, the risk must be real and substantial, well grounded in evidence, posing a
serious threat to the commercial interest in question. Second, the important commercial interest
must be one which can be expressed in terms of a public interest in confidentiality, where thereis a
general principle at stake. Finally, the judge is required to consider not only whether reasonable al-
ternatives are available to such an order but also to restrict the order as much as is reasonably possi-
ble while preserving the commercial interest in question.

[page524]

Applying the test to the present circumstances, the commercial interest at stake here relates to the
objective of preserving contractual obligations of confidentiality, which is sufficiently important to
pass the first branch of the test as long as certain criteria relating to the information are met. The
information must have been treated as confidential at all relevant times; on a balance of probabili-
ties, proprietary, commercial and scientific interests could reasonably be harmed by disclosure of
the information; and the information must have been accumulated with a reasonable expectation of
it being kept confidential. These requirements have been met in this case. Disclosure of the confi-
dential documents would impose a serious risk on an important commercial interest of AECL, and
there are no reasonably alternative measures to granting the order.



Under the second branch of the test, the confidentiality order would have significant salutary effects
on AECL's right to a fair trial. Disclosure of the confidential documents would cause AECL to
breach its contractual obligations and suffer a risk of harm to its competitive position. If a confiden-
tiality order is denied, AECL will be forced to withhold the documents in order to protect its com-
mercial interests, and since that information is relevant to defences available under the CEAA, the
inability to present this information hinders AECL's capacity to make full answer and defence. Al-
though in the context of a civil proceeding, this does not engage a Charter right, the right to a fair
trial is a fundamental principle of justice. Further, the confidentiality order would allow all parties
and the court access to the confidential documents, and permit cross-examination based on their
contents, assisting in the search for truth, a core value underlying freedom of expression. Finally,
given the technical nature of the information, there may be a substantial public security interest in
maintaining the confidentiality of such information.

The deleterious effects of granting a confidentiality order include a negative effect on the open court
principle, and therefore on the right to freedom of expression. The more detrimental the confidenti-
ality order would be to the core values of (1) seeking the truth and the common good, (2) promoting
self-fulfilment of individuals by allowing them to develop thoughts and ideas as they see fit, and (3)
ensuring that participation in the political process is open to all persons, the harder it will be to jus-
tify the confidentiality order. In the hands of the parties and their experts, the confidential docu-
ments may be of great assistance in probing the truth of the Chinese environmental assessment
process, which would assist the court in reaching accurate factual conclusions. Given the highly
technical nature of the documents, the important value of the search for the truth which underlies
[page525] both freedom of expression and open justice would be promoted to a greater extent by
submitting the confidential documents under the order sought than it would by denying the order.

Under the terms of the order sought, the only restrictions relate to the public distribution of the
documents, which is a fairly minimal intrusion into the open court rule. Although the confidentiality
order would restrict individual access to certain information which may be of interest to that indi-
vidual, the second core value of promoting individual self-fulfilment would not be significantly af-
fected by the confidentiality order. The third core value figures prominently in this appeal asopen
justice is a fundamental aspect of a democratic society. By their very nature, environmental matters
carry significant public impott, and openness in judicial proceedings involving environmental issues
will generally attract a high degree of protection, so that the public interest is engaged here more
than if this were an action between private parties involving private interests. However, the narrow
scope of the order coupled with the highly technical nature of the confidential documents signifi-
cantly temper the deleterious effects the confidentiality order would have on the public interest in
open courts. The core freedom of expression values of seeking the truth and promoting an open po-
litical process are most closely linked to the principle of open courts, and most affected by an order
restricting that openness. However, in the context of this case, the confidentiality order would only
marginally impede, and in some respects would even promote, the pursuit of these values. The
salutary effects of the order outweigh its deleterious effects and the order should be granted. A bal-
ancing of the various rights and obligations engaged indicates that the confidentiality order would
have substantial salutary effects on AECL's right to a fair trial and freedom of expression, while the
deleterious effects on the principle of open courts and freedom of expression would be minimal.
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The judgment of the Court was delivered by
JACOBUCCI1 J.:—

1. Introduction

1 In our country, Courts are the institutions generally chosen to resolve legal disputes as best
they can through the application of legal principles t0 the facts of the case involved. One of the un-
derlying principles of the judicial process is public openness, both in the proceedings of the dispute,
and in the material that is relevant to its resolution. However, some material can be made the subject

of a confidentiality order. This appeal raises the important [page527] issues of when, and under
what circumstances, 2 confidentiality order should be granted.

2 For the following reasons, 1 would issue the confidentiality order sought and accordingly
would allow the appeal. , :

II.  Facts



3 The appellant, Atomic Energy of Canada Limited (" AECL™ is a Crown corporation that
owns and markets CANDU nuclear technology, and is an intervener with the rights of a party in the
application for judicial review by the respondent, the Sierra Club of Canada ("Sierra Club"). Sierra
Clubis an environmental organization seeking judicial review of the federal govemment‘s decision
to provide financial assistance inthe form of $1.5 billion guaranteed loan relating to the construc-
tion and sale of two CANDU nuclear reactors to China by the appellant. The reactors are currently

under construction in China, where the appellant is the main contractor and project manager.

The respondent maintains that the authorization of financial assistance by the government
triggered s. 5(1)(b) of the Canadian Environmental Assessment Act, g.C. 1992, ¢.37 ("CEAA"),
which requires that an environmental assessment be undertaken before a federal authority grants
financial assistance t0 2 project. Failure to undertake such an assessment compels cancellation of
the financial arrangements.

5 The appellant and the respondent Ministers argue that the CEAA does not apply. to the loan
transaction, and that if it does, the statutory defences available under ss. 8 and 54 apply. Section 8
describes the circumstances where Crown corporations are required to conduct environmental as-
sessments. Section 54(2)(b) recognizes the validity of an environmental assessment carried out by 2

. .

foreign authority provided that it is consistent with the provisions of the CEAA.

6 In the course of the application by Sierra Club to set aside the funding arrangements, the ap-
pellant [page528] filed an affidavit of Dr. Simon Pang, 3 senior manager of the appellant. In the af- -
fidavit, Dr. Pang referred t0 and summarized certain documents (the nConfidential Documents™).
The Confidential Documents are also referred to in an affidavit prepared by Mr. Feng, one of
AECL's experts. Prior to cross-examining Dr. Pang on his affidavit, Sierra Club made an application
for the production of the Confidential Documents, arguing that it could not test Dr. Pang's evidence
without access 0 the underlying documents. The appellant resisted production on various grounds,
including the fact that the documents WeT® the property of the Chinese authorities and that it did not
have authority 0 disclose them. After receiving authorization by the Chinese agthorities 10 disclose
the documents on the condition that they be protected by a confidentiality order, the appellant
sought to introduce the Confidential Documents under Rule 312 of the Federal Court Rules, 1998,

SOR/98-106, and requested a confidentiality order in respect of the documents.

7 Under the terms of the order requested, the Confidential Documents would only be made
available to the parties and the court; however, there would be no restriction on public access to the
proceedings. In essence, what is being sought is an order preventing the dissemination of the Con-
fidential Documents to the public.

8 The Confidential Documents comprise two Environmental Tmpact Reports on Siting and
Construction Design (the "EIRs"), @ Preliminary Safety Analysis Report (the "pSAR™), and the sup-
plementary affidavit of Dr. Pang which summarizes the contents of the EIRs and the PSAR. If ad-
mitted, the EIRs and the PSAR would be attached as exhibits to the supplementary affidavit of Dr.
Pang. The EIRs were prepared by the Chinese authorities in the Chinese language, and the PSAR
was prepared by the appellant with assistance from the Chinese participants in the project. The
documents contain a mass of technical information and comprise thousands of pages- They desctibe
the ongoing environmental assessment of the construction site by the Chinese authorities under
Chinese law. '



[page529]

9 As noted, the appellant argues that it cannot introduce the Confidential Documents into evi-
dence without a confidentiality order, otherwise it would be in breach of its obligations to the Chi-
nese authorities. The respondent’s position is that its right to cross-examine Dr. Pang and Mr. Feng
on their affidavits would be effectively rendered nugatory in the absence of the supporting docu-
ments to which the affidavits referred. Sierra Club proposes to take the position that the affidavits
should therefore be afforded very little weight by the judge hearing the application for judicial re-
view.

10 The Federal Court of Canada, Trial Division refused to grant the confidentiality order and
the majority of the Federal Court of Appeal dismissed the appeal. In his dissenting opinion,
Robertson J.A. would have granted the confidentiality order.

[II. Relevant Statutory Provisions
11 Federal Court Rules, 1998, SOR/98-106

151. (1) On motion, the Court may order that material to be filed shall be
treated as confidential.

(2) Before making an order under subsection (1), the Court must be satis-
fied that the material should be treated as confidential, notwithstanding the public
interest in open and accessible court proceedings.

IV. Judgments Below

A.  Federal Court, Trial Division, [2000] 2 F.C. 400

12 Pelletier J. first considered whether leave should be granted pursuant to Rule 312 to intro-
duce the supplementary affidavit of Dr. Pang to which the Confidential Documents were filed as
exhibits. In his view, the underlying question was that of relevance, and he concluded that the
documents were relevant {0 the issue of the appropriate remedy. Thus, in the absence of prejudice to
the respondent, the affidavit should be permitted to be served and filed. He noted that the respon-
dent would be prejudiced by delay, but since both parties had brought [page530] interlocutory mo-
tions which had contributed to the delay, the desirability of having the entire record before the court
outweighed the prejudice arising from the delay associated with the introduction of the documents.

13 On the issue of confidentiality, Pelletier J. concluded that he must be satisfied that the need
for confidentiality was greater than the public interest in open court proceedings, and observed that
the argument for open proceedings in this case was significant given the public interest in Canada's
role as a vendor of nuclear technology. As well, he noted that a confidentiality order was an excep-
tion to the rule of open access to the courts, and that such an order should be granted only where

absolutely necessary.

14 Pelletier J. applied the same test as that used in patent litigation for the issue of a protective
order, which is essentially a confidentiality order. The granting of such an order requires the appel-



Jant to show a subjective belief that the information is confidential and that its interests would be
harmed by disclosure. In addition, if the order is challenged, then the person claiming the benefit of
the order must demonstrate objectively that the order is required. This objective element requires
the party to show that the information has been treated as confidential, and that it is reasonable to
believe that its proprietary, commetcial and scientific interests could be harmed by the disclosure of
the information.

15 Concluding that both the subj ective part and both elements of the objective part of the test -
had been satisfied, he nevertheless stated: "However, ] am also of the view that in public law cases,
the objective test has, or should have, a third component which is whether the public interest in dis-
closure exceeds the risk of harm to a party arising from disclosure" (para. 23).

16 A very significant factor, in his view, was the fact that mandatory production of documents
was not in issue here. The fact that the application involved a voluntary tendering of documents to

advance the [page531] appellant's own cause as opposed to mandatory production weighed against
granting the confidentiality order.

17 Tn weighing the public interest in disclosure against the risk of harm to AECL arising from
disclosure, Pelletier J. noted that the documents the appellant wished to put before the court were
prepared by others for other purposes, and recognized that the appellant was bound to protect the
confidentiality of the information. At this stage, he again considered the issue of materiality. If the
documents were shown to be very material to a critical issue, "the requirements of justice militate in
favour of a confidentiality order. If the documents are marginally relevant, then the voluntary nature
of the production argues against a confidentiality order" (para. 29). He then decided that the docu- -
ments were material to a question of the appropriate remedy, a significant issue in the event that the
appellant failed on the main issue.

18 Pelletier J. also considered the context of the case and held that since the issue of Canada's
role as a vendor of nuclear technology was one of significant public interest, the burden of justify-
ing a confidentiality order was very onerous. He found that AECL could expunge the sensitive ma-
terial from the documents, or put the evidence before the court in some other form, and thus main-
tain its full right of defence while preserving the open access to court proceedings.

19 Pelletier J. observed that his order was being made without having perused the Confidential
Documents because they had not been put before him. Although he noted the line of cases which
holds that a judge ought not to deal with the issue of a confidentiality order without reviewing the
documents themselves, in his view, given their voluminous nature and technical content as well as
his lack of information as to what information was already in the public domain, he found that an
examination of these documents would not have been useful. :

[page532]
20 Pelletier J. ordered that the appellant could file the documents in current form, or in an ed-

ited version if it chose to do so. He also granted leave to file material dealing with the Chinese
regulatory process in general and as applied to this project, provided it did so within 60 days.

B. Federal Court of Appeal, [2000] 4 F.C. 426



(1) Evans J.A. (Sharlow J.A. concurring)

21 At the Federal Court of Appeal, AECL appealed the ruling under Rule 151 of the Federal
Court Rules, 1998, and Sierra Club cross-appealed the ruling under Rule 312.

22 With respect to Rule 312, Evans J.A. held that the documents were clearly relevant to a de-
fence under s. 54(2)(b) which the appellant proposed to raise if s. 5(1)(b) of the CEAA was held to
apply, and were also potentially relevant to the exercise of the court's discretion to refuse a remedy
even if the Ministers were in breach of the CEAA. Evans J.A. agreed with Pelletier J. that the bene-
fit to the appellant and the court of being granted leave to file the documents outweighed any preju-
dice to the respondent owing to delay and thus concluded that the motions judge was correct in
granting leave under Rule 312.

23 On the issue of the confidentiality order, Evans J.A. considered Rule 151, and all the factors
that the motions judge had weighed, including the commercial sensitivity of the documents, the fact
that the appellant had received them in confidence from the Chinese authorities, and the appellant's
argument that without the documents it could not mount a full answer and defence to the applica-
tion. These factors had to be weighed against the principle of open access to court documents. Ev-
ans J.A. agreed with Pelletier J. that the weight to be attached to the public interest in open pro-
ceedings varied with context and held that, where a case raises issues of public significance, the
principle of openness of judicial process carries greater weight as a factor in [page533] the balanc-
ing process. Evans J.A. noted the public interest in the subject matter of the litigation, as well as the
considerable media attention it had attracted.

24 In support of his conclusion that the weight assigned to the principle of openness may vary
with context, Evans J.A. relied upon the decisions in AB Hassle v. Canada (Minister of National
Health and Welfare), [2000] 3 F.C. 360 (C.A.), where the court took into consideration the rela-
tively small public interest at stake, and Ethyl Canada Inc. v. Canada (Attorney General) (1998), 17
C.P.C. (4th) 278 (Ont. Ct. (Gen. Div.)), at p. 283, where the court ordered disclosure after deter-
mining that the case was a significant constitutional case where it was important for the public to
understand the issues at stake. Evans J.A. observed that openness and public participation in the as-
sessment process are fundamental to the CEAA, and concluded that the motions judge could not be
said to have given the principle of openness undue weight even though confidentiality was claimed
for a relatively small number of highly technical documents.

25 Evans J.A. held that the motions judge had placed undue emphasis on the fact that the in-
troduction of the documents was voluntary; however, it did not follow that his decision on the con-
fidentiality order must therefore be set aside. Evans J.A. was of the view that this error did not af-
fect the ultimate conclusion for three reasons. First, like the motions judge, he attached great weight
to the principle of openness. Secondly, he held that the inclusion in the affidavits of a summary of
the reports could go a long way to compensate for the absence of the originals, should the appellant
choose not to put them in without a confidentiality order. Finally, if AECL submitted the documents
in an expunged fashion, the claim for confidentiality would rest upon a relatively unimportant fac-
tor, i.e., the appellant's claim that it would suffer a loss of business if it breached its undertaking
with the Chinese authorities.

26 Evans J.A. rejected the argument that the motions judge had erred in deciding the motion
without [page3534] reference to the actual documents, stating that it was not necessary for him to



inspect them, given that summaries were available and that the documents were highly technical
and incompletely translated. Thus the appeal and cross-appeal were both dismissed.

(2) Robertson J.A. (dissenting)

27 Robertson J.A. disagreed with the majority for three reasons. First, in his view, the level of
public interest in the case, the degree of media coverage, and the identities of the parties should not
be taken into consideration in assessing an application for a confidentiality order. Instead, he held
that it was the nature of the evidence for which the order is sought that must be examined.

28 In addition, he found that without a confidentiality order, the appellant had to choose be-
tween two unacceptable options: either suffering irreparable financial harm if the confidential in-
formation was introduced into evidence, or being denied the right to a fair trial because it could not
mount a full defence if the evidence was not introduced.

29 Finally, he stated that the analytical framework employed by the majority in reaching its de-
cision was fundamentally flawed as it was based largely on the subjective views of the motions -
judge. He rejected the contextual approach to the question of whether a confidentiality order should
issue, emphasizing the need for an objective framework to combat the perception that justice is a
relative concept, and to promote consistency and certainty in the law.

30 To establish this more objective framework for regulating the issuance of confidentiality
orders pertaining to commercial and scientific information, he turned to the legal rationale underly-
ing the commitment to the principle of open justice, referring to Edmonton J ournal v. Alberta (At-
torney General), [1989] 2 S.C.R. 1326. There, the Supreme Court of Canada held that open pro-
ceedings foster the search for the truth, and reflect the importance of public scrutiny of the courts.

{pages535]

31 Robertson J.A. stated that although the principle of open justice is a reflection of the basic
democratic value of accountability in the exercise of judicial power, in his view, the principle that
justice itself must be secured is paramount. He concluded that justice as an overarching principle
means that exceptions occasionally must be made to rules or principles. '

32 He observed that, in the area of commercial law, when the information sought to be pro-
tected concerns "trade secrets", this information will not be disclosed during a trial if to do so would
destroy the owner's proprietary rights and expose him or her to irreparable harm in the form of fi-
nancial loss. Although the case before him did not involve a trade secret, he nevertheless held that
the same treatment could be extended to commercial or scientific information which was acquired
on a confidential basis and attached the following criteria as conditions precedent to the issuance of
a confidentiality order (at para. 13): '

(1)  the information is of a confidential nature as opposed to facts which one
would like to keep confidential; (2) the information for which confidential-
ity is sought is not already in the public domain; (3) on a balance of prob-
abilities the party seeking the confidentiality order would suffer irreparable
harm if the information were made public; (4) the information is relevant



to the legal issues raised in the case; (5) correlatively, the information is
"necessary" to the resolution of those issues; (6) the granting of a confi-
dentiality order does not unduly prejudice the opposing party; and (7) the
public interest in open court proceedings does not override the private in-
terests of the party seeking the confidentiality order. The onus in estab-
lishing that criteria one to six are met is on the party seeking the confiden-
tiality order. Under the seventh criterion, it is for the opposing party to
show that a prima facie right to a protective order has been overtaken by
the need to preserve the openness of the court proceedings. In addressing
these criteria one must bear in mind two of the threads woven into the fab-
tic of the principle of open justice: the search for truth and the preservation
of the rule of law. As stated at the outset, I do not believe that the per-
ceived degree of public importance of a case is a relevant consideration.

[pages536]

33 In applying these criteria to the circumstances of the case, Robertson J .A. concluded that the
confidentiality order should be granted. In his view, the public interest in open court proceedings
did not override the interests of AECL in maintaining the confidentiality of these highly technical
documents.

34 Robertson J.A. also considered the public interest in the need to ensure that site plans for-
nuclear installations were not, for example, posted on a Web site. He concluded that a confidential-
ity order would not undermine the two primary obj ectives underlying the principle of open justice:
truth and the rule of law. As such, he would have allowed the appeal and dismissed the
cross-appeal.

V. Issues

35 A Whatis the proper analytical approach to be applied fo the exer-
cise of judicial discretion where a litigant seeks a confidentiality order under Rule 151 of the Fed-
eral Court Rules, 1998? '

B.  Should the confidentiality order be granted in this case?
VI.  Analysis
A.  The Analytical Approach to the Granting of a Confidentiality Order -

(1) The General Framework: Herein the Dagenais Principles

36 The link between openness in judicial proceedings and freedom of expression has been
firmly established by this Court. In Canadian Broadcasting Corp. v. New Brunswick (Attorney
General), [1996] 3 S.C.R. 480, at para. 23, La Forest J. expressed the relationship as follows:



The principle of open courts is inextricably tied to the rights guaranteed by
s. 2(b). Openness permits public access to information about the courts, which in
turn permits the public to discuss and put forward opinions and criticisms of
court practices and proceedings. While the freedom to express ideas and opinions
about the operation of the courts is clearly within the ambit of the [page537]
freedom guaranteed by s. 2(b), so too is the right of members of the public to ob-
tain information about the courts in the first place.

Under the order sought, public access and public scrutiny of the Confidential Documents would be
restricted; this would clearly infringe the public's freedom of expression guarantee.

37 A discussion of the general approach to be taken in the exercise of judicial discretion to
grant a confidentiality order should begin with the principles set out by this Court in Dagenais v.
Canadian Broadcasting Corp., [1994] 3 S.C.R. 835. Although that case dealt with the common law
jurisdiction of the court to order a publication ban in the criminal law context, there are strong simi-
larities between publication bans and confidentiality orders in the context of judicial proceedings. In
both cases a restriction on freedom of expression is sought in order to preserve or promote an inter-
est engaged by those proceedings. As such, the fundamental question for a court to consider in an
application for a publication ban or a confidentiality order is whether, in the circumstances, the right
to freedom of expression should be compromised.

38 Although in each case freedom of expression will be engaged in a different context, the
Dagenais framework utilizes overarching Canadian Charter of Rights and Freedoms principles in
order to balance freedom of expression with other rights and interests, and thus can be adapted and
applied to various circumstances. As a result, the analytical approach to the exercise of discretion
under Rule 151 should echo the underlying principles laid out in Dagenais, although it must be tai-
lored to the specific rights and interests engaged in this case. '

39 Dagenais dealt with an application by four accused persons under the court's common law
jurisdiction requesting an order prohibiting the broadcast of a television programme dealing with
the physical and sexual abuse of young boys at [page538] religious institutions. The applicants ar-
gued that because the factual circumstances of the programme were very similar to the facts at issue
in their trials, the ban was necessary to preserve the accuseds' right to a fair trial. '

40 Lamer C.J. found that the common law discretion to order a publication ban must be exer-
cised within the boundaries set by the principles of the Charter. Since publication bans necessarily

~ curtail the freedom of expression of third parties, he adapted the pre-Charter common law rule such
that it balanced the right to freedom of expression with the right to a fair trial of the accused in a
way which reflected the substance of the test from R. v. Oakes, [1986] 1 S.C.R. 103. At p. 878 of |
Dagenais, Lamer C.J. set out his reformulated test:

A publication ban should only be ordered when:

(@) Such aban is necessary in order to prevent a real and substantial risk to the
fairness of the trial, because reasonably available alternative measures will
not prevent the risk; and

(b) The salutary effects of the publication ban outweigh the deleterious effects
to the free expression of those affected by the ban. [Emphasis in original.]



41 In New Brunswick, supra, this Court modified the Dagenais test in the context of the related
issue of how the discretionary power under s. 486(1) of the Criminal Code, R.S.C. 1985, c. C-46, to
exclude the public from a trial should be exercised. That case dealt with an appeal from the trial
judge's order excluding the public from the portion of a sentencing proceeding for sexual assault
and sexual interference dealing with the specific acts committed by the accused on the basis that it
would avoid "undue hardship" to both the victims and the accused.

42 La Forest J. found that s. 486(1) was a restriction on the s. 2(b) right to freedom of expres-
sion in that it provided a "discretionary bar on public and media access to the courts": New Bruns-
wick, at para. 33; [page539] however he found this infringement to be justified under s. 1 provided
that the discretion was exercised in accordance with the Charter. Thus, the approach taken by La
Forest J. at para. 69 to the exercise of discretion under s. 486(1) of the Criminal Code, closely mir-
rors the Dagenais common law test:

(a) the judge must consider the available options and consider whether there
are any other reasonable and effective alternatives available;

(b) the judge must consider whether the order is limited as much as possible;
and

(c) the judge must weigh the importance of the objectives of the particular or-
der and its probable effects against the importance of openness and the
particular expression that will be limited in order to ensure that the positive
and negative effects of the order are proportionate.

In applying this test to the facts of the case, La Forest J. found that the evidence of the potential un-
due hardship consisted mainly in the Crown's submission that the evidence was of a "delicate na-
ture" and that this was insufficient to override the infringement on freedom of expression.

43 This Court has recently revisited the granting of a publication ban under the court's common
law jurisdiction in R. v. Mentuck, [2001] 3 S.C.R. 442, 2001 SCC 76, and its companion case R. v.
O.N.E,, [2001] 3 S.C.R. 478,2001 SCC 77. In Mentuck, the Crown moved for a publication ban to
protect the identity of undercover police officers and operational methods employed by the officers
in their investigation of the accused. The accused opposed the motion as an infringement of his right
to a fair and public hearing under s. 11(d) of the Charter. The order was also opposed by two inter-
vening newspapers as an infringement of their right to freedom of expression.

44 The Court noted that, while Dagenais dealt with the balancing of freedom of expression on
the one hand, and the right to a fair trial of the accused on the other, in the case before it, both the
right of the [page540] accused to a fair and public hearing, and freedom of expression weighed in
favour of denying the publication ban. These rights were balanced against interests relating to the
proper administration of justice, in particular, protecting the safety of police officers and preserving
the efficacy of undercover police operations. o

45 In spite of this distinction, the Court noted that underlying the approach taken in both .
Dagenais and New Brunswick was the goal of ensuring that the judicial discretion to order publica-
tion bans is subject to no lower a standard of compliance with the Charter than legislative enact-
ment. This goal is furthered by incorporating the essence of s. 1 of the Charter and the Oakes test
into the publication ban test. Since this same goal applied in the case before it, the Court adopted a
similar approach to that taken in Dagenais, but broadened the Dagenais test (which dealt specifi-
cally with the right of an accused to a fair trial) such that it could guide the exercise of judicial dis-



cretion where a publication ban is requested in order to preserve any important aspect of the proper
administration of justice. At para. 32, the Court reformulated the test as follows:

A publication ban should only be ordered when:

(a) such an order is necessary in order to prevent a serious risk to the proper
administration of justice because reasonably alternative measures will not
prevent the risk; and

(b) the salutary effects of the publication ban outweigh the deleterious effects
on the rights and interests of the parties and the public, including the ef-
fects on the right to free expression, the right of the accused to a fair and
public trial, and the efficacy of the administration of justice.

46 The Court emphasized that under the first branch of the test, three important elements were
subsumed under the "necessity" branch. First, the risk in question must be a serious risk well
grounded in the evidence. Second, the phrase "proper administration of justice" must be carefully
interpreted so as not to [page541] allow the concealment of an excessive amount of information.
Third, the test requires the judge ordering the ban to consider not only whether reasonable alterna-
tives are available, but also to restrict the ban as far as possible without sacrificing the prevention of
the risk.

47 At para. 31, the Court also made the important observation that the proper administration of
justice will not necessarily involve Charter rights, and that the ability to invoke the Charter is not a
necessary condition for a publication ban to be granted:

The [common law publication ban] rule can accommodate orders that must occa-
sionally be made in the interests of the administration of justice, which encom-
pass more than fair trial rights. As the test is intended to "reflec[t] the substance
of the Oakes test", we cannot require that Charter rights be the only legitimate
objective of such orders any more than we require that government action or leg-
islation in violation of the Charter be justified exclusively by the pursuit of an-
other Charter right. [Emphasis added.]

The Court also anticipated that, in appropriate circumstances, the Dagenais framework could be
expanded even further in order to address requests for publlcatlon bans where interests other than
the administration of justice were involved.

48 Mentuck is illustrative of the flexibility of the Dagenais approach. Since its basic purpose is
to ensure that the judicial discretion to deny public access to the courts is exercised in accordance
with Charter principles, in my view, the Dagenais model can and should be adapted to the situation
in the case at bar where the central issue is whether judicial discretion should be exercised so as to
exclude confidential information from a public proceeding. As in Dagenais, New Brunswick and
Mentuck, granting the confidentiality order will have a negative effect on the Charter right to free-
dom of expression, as well as the principle of open and accessible court proceedings, and, as in
those cases, courts must ensure that the discretion to grant the order is exercised in accordance with
Charter principles. [page542] However, in order to adapt the test to the context of this case, it is first
necessary to determine the particular rights and interests engaged by this application.



(2) The Rights and Interests of the Parties

49 The immediate purpose for AECL's confidentiality request relates to its commercial inter-
ests. The information in question is the property of the Chinese authorities. If the appellant were to
disclose the Confidential Documents, it would be in breach of its contractual obligations and suffer
a risk of harm to its competitive position. This is clear from the findings of fact of the motions judge
that AECL was bound by its commercial interests and its customer's property rights not to disclose
the information (para. 27), and that such disclosure could harm the appellant's commercial interests
(para. 23).

50 Aside from this direct commercial interest, if the confidentiality order is denied, then in or-
der to protect its commercial interests, the appellant will have to withhold the documents. This
raises the important matter of the litigation context in which the order is sought. As both the mo-
tions judge and the Federal Court of Appeal found that the information contained in the Confiden-
tial Documents was relevant to defences available under the CEAA, the inability to present this in-
formation hinders the appellant's capacity to make full answer and defence, or, expressed more
generally, the appellant's right, as a civil litigant, to present its case. In that sense, preventing the
appellant from disclosing these documents on a confidential basis infringes its right to a fair trial.
Although in the context of a civil proceeding this does not engage a Charter right, the right to a fair
trial generally can be viewed as a fundamental principle of justice: M. (A.) v. Ryan, [1997] 1 S.C.R.
157, at para. 84, per L'Heureux-Dub¢ J. (dissenting, but not on that point). Although this fair trial
right is directly relevant to the appellant, there is also a general public interest in protecting the right
to a fair trial. Indeed, as a general proposition, all disputes in the courts should be decided under a
fair trial standard. The legitimacy of the judicial process alone [page543] demands as much. Simi-
larly, courts have an interest in having all relevant evidence before them in order to ensure that jus-
tice is done.

51 Thus, the interests which would be promoted by a confidentiality order are the preservation
of commercial and contractual relations, as well as the right of civil litigants to a fair trial. Related
to the latter are the public and judicial interests in seeking the truth and achieving a just result in
civil proceedings. :

52 In opposition to the confidentiality order lies the fundamental principle of open and accessi-
ble court proceedings. This principle is inextricably tied to freedom of expression enshrined ins.
2(b) of the Charter: New Brunswick, supra, at para. 23. The importance of public and media access -
to the courts cannot be understated, as this access is the method by which the judicial process is
scrutinized and criticized. Because it is essential to the administration of justice that justice is done
and is seen to be done, such public scrutiny is fundamental. The open court principle has been de-
scribed as "the very soul of justice", guaranteeing that justice is administered in a non-arbitrary
manner: New Brunswick, at para. 22.

(3) Adapting the Dagenais Test to the Rights and Interests of the Parties -

53 Applying the rights and interests engaged in this case to the analytical framework of Dagen-
ais and subsequent cases discussed above, the test for whether a confidentiality order ought to be
granted in a case such as this one should be framed as follows:

A confidentiality order under Rule 151 should only be granted when:



(a)  such an order is necessary in order to prevent a serious risk to an important
interest, including a commercial interest, in the context of litigation be-
cause reasonably alternative measures will not prevent the risk; and

[page544]

(b) the salutary effects of the confidentiality order, including the effects on the
right of civil litigants to a fair trial, outweigh its deleterious effects, in-
cluding the effects on the right to free expression, which in this context in-
cludes the public interest in open and accessible court proceedings. "

54  Asin Mentuck, [ would add that three important elements are subsumed under the first
branch of this test. First, the risk in question must be real and substantial, in that the risk is well
grounded in the evidence, and poses a serious threat to the commercial interest in question.

55 In addition, the phrase "important commercial interest" is in need of some clarification. In
order to qualify as an "important commercial interest”, the interest in question cannot merely be
specific to the party requesting the order; the interest must be one which can be expressed in terms
of a public interest in confidentiality. For example, a private company could not argue simply that
the existence of a particular contract should not be made public because to do so would cause the
company to lose business, thus harming its commercial interests. However, if, as in this case, expo-
sure of information would cause a breach of a confidentiality agreement, then the commercial inter-
est affected can be characterized more broadly as the general commercial interest of preserving
confidential information. Simply put, if there is no general principle at stake, there can be no "im-
portant commercial interest" for the purposes of this test. Or, in the words of Binnie J. in F.N. (Re),
[2000] 1 S.C.R. 880, 2000 SCC 35, at para. 10, the open court rule only yields "where the public
interest in confidentiality outweighs the public interest in openness" (emphasis added).

56 In addition to the above requirement, courts must be cautious in determining what consti-
tutes an "important commercial interest". It must be remembered that a confidentiality order in-
volves an infringement on freedom of expression. Although the balancing of the commercial inter-
est with freedom of expression takes place under the second [page545] branch of the test, courts
must be alive to the fundamental importance of the open court rule. See generally Muldoon J. in Eli
Lilly and Co. v. Novopharm Ltd. (1994), 56 C.P.R. (3d) 437 (F.C.T.D.), at p. 439.

57 Finally, the phrase "feasonably alternative measures” requires the judge to consider not only
whether reasonable alternatives to a confidentiality order are available, but also to restrict the order
as much as is reasonably possible while preserving the commercial interest in question.

B.  Application of the Test to this Appeal

€3} Necessity

58 At this stage, it must be determined whether disclosure of the Confidential Documents
would impose a serious risk on an important commercial interest of the appellant, and whether there
are reasonable alternatives, either to the order itself, or to its terms. '



59 The commercial interest at stake here relates to the objective of preserving contractual obli-
gations of confidentiality. The appellant argues that it will suffer irreparable harm to its commercial
interests if the Confidential Documents are disclosed. In my view, the preservation of confidential
information constitutes a sufficiently important commercial interest to pass the first branch of the
test as long as certain criteria relating to the information are met.

60 Pelletier J. noted that the order sought in this case was similar in nature to an application for
a protective order which arises in the context of patent litigation. Such an order requires the appli-
cant to demonstrate that the information in question has been treated at all relevant times as confi-
dential and that on a balance of probabilities its proprietary, commercial and scientific interests
could reasonably be harmed by the disclosure of the information: AB Hassle v. Canada (Minister of
National Health and Welfare) (1998), 83 C.P.R. (3d) 428 (F.C.T.D.), at p. 434. To this I would add
the requirement proposed [page546] by Robertson J.A. that the information in question must beofa
"confidential nature" in that it has been "accumulated with a reasonable expectation of it being kept
confidential" as opposed to "facts which a litigant would like to keep confidential by having the
courtroom doors closed” (para. 14).

61 Pelletier J. found as a fact that the AB Hassle test had been satisfied in that the information
had clearly been treated as confidential both by the appellant and by the Chinese authorities, and
that, on a balance of probabilities, disclosure of the information could harm the appellant's commer-
cial interests (para. 23). As well, Robertson J.A. found that the information in question was clearly
of a confidential nature as it was commercial information, consistently treated and regarded as con-
fidential, that would be of interest to AECL's competitors (para. 16). Thus, the order is sought to -
prevent a serious risk to an important commercial interest.

62 The first branch of the test also requires the consideration of alternative measures to the
confidentiality order, as well as an examination of the scope of the order to ensure that it is not
overly broad. Both courts below found that the information contained in the Confidential Docu-
ments was relevant to potential defences available to the appellant under the CEAA and this finding
was not appealed at this Court. Further, I agree with the Court of Appeal's assertion (at para. 99) .
that, given the importance of the documents to the right to make full answet and defence, the appel-
lant is, practically speaking, compelled to produce the documents. Given that the information is
necessary to the appellant's case, it remains only to determine whether there are reasonably alterna-
tive means by which the necessary information can be adduced without disclosing the confidential -
information. ' ' : :

63 Two alternatives to the confidentiality order were put forward by the courts below. The mo-
tions judge suggested that the Confidential Documents could be expunged of their commetcially
sensitive contents, and edited versions of the documents could be [page547] filed. As well, the ma-
jority of the Court of Appeal, in addition to accepting the possibility of expungement, was of the
opinion that the summaries of the Confidential Documents included in the affidavits could go a long
way to compensate for the absence of the originals. If either of these options is a reasonable alterna-
tive to submitting the Confidential Documents under a confidentiality order, then the order is not
necessary, and the application does not pass the first branch of the test.

64 There are two possible options with respect to expungement, and in my view, there are

problems with both of these. The first option would be for AECL to expunge the confidential in-
formation without disclosing the expunged material to the parties and the court. However, in this
situation the filed material would still differ from the material used by the affiants. It must not be



forgotten that this motion arose as a result of Sierra Club's position that the summaries contained in
the affidavits should be accorded little or no weight without the presence of the underlying docu-
ments. Even if the relevant information and the confidential information were mutually exclusive,
which would allow for the disclosure of all the information relied on in the affidavits, this relevancy
determination could not be tested on cross-examination because the expunged material would not be
available. Thus, even in the best case scenario, where only irrelevant information needed to be ex-
punged, the parties would be put in essentially the same position as that which initially generated
this appeal, in the sense that, at least some of the material relied on to prepare the affidavits in ques-
tion would not be available to Sietra Club.

65 Further, I agree with Robertson J.A. that this best case scenario, where the relevant and the
confidential information do not ovetlap, is an untested assumption (para. 28). Although the docu-
ments themselves were not put before the courts on this motion, given that they comprise thousands
of pages of detailed information, this assumption is at best optimistic. The expungement alternative
would be further complicated by the fact that the Chinese [page548] authorities require prior ap-
proval for any request by AECL to disclose information.

66 The second option is that the expunged material be made available to the court and the par-
ties under a more narrowly drawn confidentiality order. Although this option would allow for
slightly broader public access than the current confidentiality request, in my view, this minor re-
striction to the current confidentiality request is not a viable alternative given the difficulties associ-
ated with expungement in these circumstances. The test asks whether there are reasonably alterna-
tive measures; it does not require the adoption of the absolutely least restrictive option. With re-
spect, in my view, expungement of the Confidential Documents would be a v1rtually unworkable
and ineffective solution that is not reasonable in the circumstances. :

67 A second alternative to a confidentiality order was Evans J.A.'s suggestion that the summa-
ries of the Confidential Documents included in the affidavits "may well go a long way to compen-
sate for the absence of the originals" (para. 103). However, he appeared to take this fact into ac-
count merely as a factor to be considered when balancing the various interests at stake. I would
agree that at this threshold stage to rely on the summaries alone, in light of the intention of Sierra
Club to argue that they should be accorded little or no weight, does not appear to be a "reasonably
alternative measure" to having the underlying documents available to the parties.

68 With the above considerations in mind, I find the confidentiality order necessary in that dis-
closure of the Confidential Documents would impose a serious risk on an important commercial
interest of the appellant, and that there are no reasonably alternative measures to granting the order.

(2) The Proportionality Stage

69 As stated above, at this stage, the salutary effects of the confidentiality order, including the
effects on the appellant's right to a fair trial, must be weighed against the deleterious effects of the
confidentiality order, including the effects on the right to free [page549] expression, which in turn is
connected to the principle of open and accessible court proceedings. This balancing will ultimately
determine whether the confidentiality order ought to be granted. '

(a) Salutary Effects of the Confidentiality Order



70 As discussed above, the primary interest that would be promoted by the confidentiality order
is the public interest in the right of a civil litigant to present its case, or, more generally, the fair trial
right. Because the fair trial right is being invoked in this case in order to protect commercial, not
liberty, interests of the appellant, the right to a fair trial in this context is not a Charter right; how-
ever, a fair trial for all litigants has been recognized as a fundamental principle of justice: Ryan, su-
pra, at para. 84. It bears repeating that there are circumstances where, in the absence of an affected
Charter right, the proper administration of justice calls for a confidentiality order: Mentuck, supra,
at para. 31. In this case, the salutary effects that such an order would have on the administration of
justice relate to the ability of the appellant to present its case, as encompassed by the broader fair
trial right.

71 The Confidential Documents have been found to be relevant to defences that will be avail-
able to the appellant in the event that the CEAA is found to apply to the impugned transaction and,
as discussed above, the appellant cannot disclose the documents without putting its commercial in-
terests at serious risk of harm. As such, there is a very real risk that, without the confidentiality or-
der, the ability of the appellant to mount a successful defence will be seriously curtailed. I conclude,
therefore, that the confidentiality order would have significant salutary effects on the appellant's
right to a fair trial.

72 Aside from the salutary effects on the fair trial interest, the confidentiality order would also
have a beneficial impact on other important rights and interests. First, as I discuss in more detail
below, the confidentiality order would allow all parties and the court access to the Confidential
Documents, and [page550] permit cross-examination based on their contents. By facilitating access
to relevant documents in a judicial proceeding, the order sought would assist in the search for truth,
a core value underlying freedom of expression. '

73 Second, I agree with the observation of Robertson J.A. that, as the Confidential Documents
contain detailed technical information pertaining to the construction and design of a nuclear instal-
lation, it may be in keeping with the public interest to prevent this information from entering the
public domain (para. 44). Although the exact contents of the documents remain a mystery, it is ap-
parent that they contain technical details of a nuclear installation, and there may well be a substan-
tial public security interest in maintaining the confidentiality of such information.

(b) Deleterious Effects of the Confidentiality Order

74 Granting the confidentiality order would have a negative effect on the open court principle,
as the public would be denied access to the contents of the Confidential Documents. As stated
above, the principle of open courts is inextricably tied to the s. 2(b) Charter right to freedom of ex-
pression, and public scrutiny of the courts is a fundamental aspect of the administration of justice:
New Brunswick, supra, at paras. 22-23. Although as a general principle, the importance of open
courts cannot be overstated, it is necessary to examine, in the context of this case, the particular
deleterious effects on freedom of expression that the confidentiality order would have.

75 Underlying freedom of expression are the core values of (1) seeking the truth and the com-
mon good; (2) promoting self-fulfilment of individuals by allowing them to develop thoughts and
ideas as they see fit; and (3) ensuring that participation in the political process is open to all persons:
Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927, [pageS51] at p. 976; R. v.
Keegstra, [1990] 3 S.C.R. 697, at pp. 762-64, per Dickson C.J. Charter jurisprudence has estab-
lished that the closer the speech in question lies to these core values, the harder it will be to justify a



s. 2(b) infringement of that speech under s. 1 of the Charter: Keegstra, at pp. 760-61. Since the main
goal in this case is to exercise judicial discretion in a way which conforms to Charter principles, a
discussion of the deleterious effects of the confidentiality order on freedom of expression should
include an assessment of the effects such an order would have on the three core values. The more
detrimental the order would be to these values, the more difficult it will be to justify the confidenti-
ality order. Similarly, minor effects of the order on the core values will make the confidentiality or-
der easier to justify.

76 Seeking the truth is not only at the core of freedom of expression, but it has also been recog-
nized as a fundamental purpose behind the open court rule, as the open examination of witnesses
promotes an effective evidentiary process: Edmonton Journal, supra, at pp. 1357-58, per Wilson J.
Clearly the confidentiality order, by denying public and media access to documents relied on in the
proceedings, would impede the search for truth to some extent. Although the order would not ex-
clude the public from the courtroom, the public and the media would be denied access to documents
relevant to the evidentiary process.

77 However, as mentioned above, to some extent the search for truth may actually be promoted
by the confidentiality order. This motion arises as a result of Sierra Club's argument that it must
have access to the Confidential Documents in order to test the accuracy of Dr. Pang's evidence. If
the order is denied, then the most likely scenario is that the appellant will not submit the documents
with the unfortunate result that evidence which may be relevant to the proceedings will not be
available to Sierra Club or the court. As a result, Sierra Club will not be able to fully test the accu-
racy of Dr. Pang's evidence on cross-examination. In addition, the court will not have the benefit of
this cross-examination or [page552] documentary evidence, and will be required to draw conclu-
sions based on an incomplete evidentiary record. This would clearly impede the search for truth in
this case. ’

78  Aswell, it is important to remember that the confidentiality order would restrict access to a
relatively small number of highly technical documents. The nature of these documents is such that
the general public would be unlikely to understand their contents, and thus they would contribute
little to the public interest in the search for truth in this case. However, in the hands of the parties
and their respective experts, the documents may be of great assistance in probing the truth of the
Chinese environmental assessment process, which would in turn assist the court in reaching accu-
rate factual conclusions. Given the nature of the documents, in my view, the important value of the
search for truth which underlies both freedom of expression and open justice would be promoted to. -
a greater extent by submitting the Confidential Documents under the order sought than it would by
denying the order, and thereby preventing the parties and the court from relying on the documents
in the course of the litigation.

79 In addition, under the terms of the order sought, the only restrictions on these documents
relate to their public distribution. The Confidential Documents would be available to the court and
the parties, and public access to the proceedings would not be impeded. As such, the order repre-
sents a fairly minimal intrusion into the open court rule, and thus would not have significant delete-
rious effects on this principle. '

80 The second core value underlying freedom of speech, namely, the promotion of individual
self-fulfilment by allowing open development of thoughts and ideas, focusses on individual expres-
sion, and thus does not closely relate to the open court principle which involves institutional expres-
sion. Although the confidentiality order would [page553] restrict individual access to certain infor-



mation which may be of interest to that individual, I find that this value would not be significantly
affected by the confidentiality order.

81 The third core value, open participation in the political process, figures prominently in this
appeal, as open justice is a fundamental aspect of a democratic society. This connection was pointed
out by Cory J. in Edmonton Journal, supra, at p. 1339:

It can be seen that freedom of expression is of fundamental importance to a
democratic society. It is also essential to a democracy and crucial to the rule of
law that the courts are seen to function openly. The press must be free to com-
ment upon court proceedings to ensure that the courts are, in fact, seen by all to
operate openly in the penetrating light of public scrutiny.

Although there is no doubt as to the importance of open judicial proceedings to a democratic soci-
ety, there was disagreement in the courts below as to whether the weight to be assigned to the open
court principle should vary depending on the nature of the proceeding.

82 On this issue, Robertson J.A. was of the view that the nature of the case and the level of me-
dia interest were irrelevant considerations. On the other hand, Evans J.A. held that the motions
judge was correct in taking into account that this judicial review application was one of significant
public and media interest. In my view, although the public nature of the case may be a factor which
strengthens the importance of open justice in a particular case, the level of media interest should not
be taken into account as an independent consideration.

83 Since cases involving public institutions will generally relate more closely to the core value
of public participation in the political process, the public nature of a proceeding should be taken into
consideration when assessing the merits of a confidentiality order. It is important to note that this
core value will always be engaged where the open court [page554] principle is engaged owing to
the importance of open justice to a democratic society. However, where the political process is also
engaged by the substance of the proceedings, the connection between open proceedings and public
participation in the political process will increase. As such, I agree with Evans J.A. in the court be-
low where he stated, at para. 87:

While all litigation is important to the parties, and there is a public interest
in ensuring the fair and appropriate adjudication of all litigation that comes be-
fore the courts, some cases raise issues that transcend the immediate interests of
the parties and the general public interest in the due administration of justice, and
have a much wider public interest significance. :

84 This motion relates to an application for judicial review of a decision by the government to
fund a nuclear energy project. Such an application is clearly of a public nature, as it relates to the
distribution of public funds in relation to an issue of demonstrated public interest. Moreover, as
pointed out by Evans J.A., openness and public participation are of fundamental importance under
the CEAA. Indeed, by their very nature, environmental matters carry significant public import, and
openness in judicial proceedings involving environmental issues will generally attract a high degree
of protection. In this regard, I agree with Evans J.A. that the public interest is engaged here more
than it would be if this were an action between private parties relating to purely private interests.



85 However, with respect, to the extent that Evans J.A. relied on media interest as an indicium
of public interest, this was an error. In my view, it is important to distinguish public interest, from
media interest, and I agree with Robertson J.A. that media exposure cannot be viewed as an impar-
tial measure of public interest. It is the public nature of the proceedings which increases the need for
openness, and this public nature is not necessarily reflected by the media desire to probe the facts of
the case. [page555] I reiterate the caution given by Dickson C.J. in Keegstra, supra, at p. 760, where
he stated that, while the speech in question must be examined in light of its relation to the core val-
ues, "we must guard carefully against judging expression according to its popularity".

86 Although the public interest in open access to the judicial review application as a whole is
substantial, in my view, it is also important to bear in mind the nature and scope of the information
for which the order is sought in assigning weight to the public interest. With respect, the motions
judge erred in failing to consider the narrow scope of the order when he considered the public inter-
est in disclosure, and consequently attached excessive weight to this factor. In this connection, I re-
spectfully disagree with the following conclusion of Evans J.A., at para. 97:

Thus, having considered the nature of this litigation, and having assessed
the extent of public interest in the openness of the proceedings in the case before
him, the Motions Judge cannot be said in all the circumstances to have given this
factor undue weight, even though confidentiality is claimed for only three docu-
ments among the small mountain of paper filed in this case, and their content is
likely to be beyond the comprehension of all but those equipped with the neces-
sary technical expertise. '

Open justice is a fundamentally important principle, particularly when the substance of the pro-
ceedings is public in nature. However, this does not detract from the duty to attach weight to this
principle in accordance with the specific limitations on openness that the confidentiality order -
would have. As Wilson J. observed in Edmonton Journal, supra, at pp. 1353-54:

One thing seems clear and that is that one should not balance one value at
large and the conflicting value in its context. To do so could well be to pre-judge
the issue by placing more weight on the value developed at large than is appro-
priate in the context of the case. '

[pageS556]

87 In my view, it is important that, although there is significant public interest in these pro-
ceedings, open access to the judicial review application would be only slightly impeded by the order
sought. The narrow scope of the order coupled with the highly technical nature of the Confidential
Documents significantly temper the deleterious effects the confidentiality order would have on the
public interest in open courts.

88 In addressing the effects that the confidentiality order would have on freedom of expression,
it should also be borne in mind that the appellant may not have to raise defences under the CEAA,
in which case the Confidential Documents would be irrelevant to the proceedings, with the result



that freedom of expression would be unaffected by the order. However, since the necessity of the
Confidential Documents will not be determined for some time, in the absence of a confidentiality
order, the appellant would be left with the choice of either submitting the documents in breach of its
obligations, or withholding the documents in the hopes that either it will not have to present a de-
fence under the CEAA, or that it will be able to mount a successful defence in the absence of these
relevant documents. If it chooses the former option, and the defences under the CEAA are later
found not to apply, then the appellant will have suffered the prejudice of having its confidential and
sensitive information released into the public domain, with no corresponding benefit to the public.
Although this scenario is far from certain, the possibility of such an occurrence also weighs in fa-
vour of granting the order sought.

89 In coming to this conclusion, I note that if the appellant is not required to invoke the relevant
defences under the CEAA, it is also true that the appellant's fair trial right will not be impeded, even
if the confidentiality order is not granted. However, I do not take this into account as a factor which
weighs in favour of denying the order because, if the order is granted and the Confidential Docu-
ments are not required, there will be no deleterious effects on either the public interest in freedom of
expression or the appellant's commercial interests or fair trial right. This neutral result is in contrast
with the [page557] scenario discussed above where the order is denied and the possibility arises that
the appellant's commercial interests will be prejudiced with no corresponding public benefit. As a
result, the fact that the Confidential Documents may not be required is a factor which weighs in fa-
vour of granting the confidentiality order.

92 In summary, the core freedom of expression values of seeking the truth and promoting an
open political process are most closely linked to the principle of open courts, and most affected by
an order restricting that openness. However, in the context of this case, the confidentiality order
would only marginally impede, and in some respects would even promote, the pursuit of these val-
ues. As such, the order would not have significant deleterious effects on freedom of expression.

VII. Conclusion

91 In balancing the various rights and interests engaged, I note that the confidentiality order
would have substantial salutary effects on the appellant's right to a fair trial, and freedom of expres-
sion. On the other hand, the deleterious effects of the confidentiality order on the principle of open
courts and freedom of expression would be minimal. In addition, if the order is not granted and in
the course of the judicial review application the appellant is not required to mount a defence under
the CEAA, there is a possibility that the appellant will have suffered the harm of having disclosed
confidential information in breach of its obligations with no corresponding benefit to the right of the
public to freedom of expression. As a result, I find that the salutary effects of the order outwelgh 1ts
deleterious effects, and the order should be granted.

92 Consequently, I would allow the appeal with costs throughout, set aside the Judgment of the
Federal Court of Appeal, and grant the confidentiality order on the terms requested by the appellant
under Rule 151 of the Federal Court Rules, 1998.

[page558]
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CCAA: Sales of Assets
Clause by Clause Briefing Book

An Act to establish the Wage Earner Protection Program Act, to
amend the Bankruptcy and Insolvency Act and the Companies’
Creditors Arrangement Act and to make consequential amendments
to other Acts

¢ Bill Clause No. 131 - CCAA Section 36

Bill Clause No. 131
Section No. 36
Topic: Sale of Assets

Proposed Wording

36. (1) A debtor company in respect of which an order has been made under this Act may not sell
or dispose of any of its assets outside the ordinary course of its business unless authorized to do

so by a court.

(2) A company that applies to the court for the authorization must give notice of the application to
all secured creditors who are likely to be affected by the proposed sale or disposal of the assets to
which the application relates.

(3) In deciding whether to grant the authorization, the court must consider, among other things, '

(a) whether the process leading to the proposed sale or disposal of the assets to which the
application relates was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposal of
the assets;

(c) whether the monitor has filed with the court a report stating that in his or her opinion the
sale or disposal of the assets would be more beneficial to the creditors than if the sale or
disposal took place under the Bankruptcy and Insolvency Act;
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(d) the extent to which the creditors were consulted in respect of the proposed sale or
disposal of the assets;

(e) the effects of the proposed sale or disposal on the creditors and other interested parties;
and :

() whether the consideration to be received for the assets is reasonable and fair, taking into
account the market value of the assets.

(4) In addition to taking the factors referred to in subsection (3) into account, if the proposed sale
or disposal of the assets is to a person who is related to the company, the court may grant the
authorization only if it is satisfied that

(a) good faith efforts were made to sell or dispose of the assets to persons who are not
related to the company or who are neither directors or officers of the company nor
individuals who control it; and

(b) the consideration to be received is superior to the consideration that would be received
under all other offers actually received in respect of the assets.

(5) In granting an authorization for the sale or disposal of assets, the court may order that the
assets may be sold or disposed of free and clear of any security, charge or other restriction, but if
it so0 orders, it shall also order that the proceeds realized from the sale or disposal of the assets
are subject to a security, charge or other restriction in favour of the creditors whose security,
charges or other restrictions are affected by the order.

(6) For the purpose of this section, a person who Is related to the debtor company includes a
person who controls the company, a director or an officer of the company and a person who is
related to a director or an officer of the company.

Rationale

When a debtor company is engaged in proceedings under the CCAA, it is granted a stay of other
proceedings. Secured creditors are unable to act upon their security and other creditors are unable
to seek redress from the courts. The reform is intended to provide the debtor company with
greater flexibility in dealing with its property while limiting the possibility of abuse.

Subsection (1) sets out the basic prohibition against a debtor company selling or disposing of its
assets out of the ordinary course of business without court approval.

Subsection (2) requires that sécured creditors be given notice of the application to ailow the
secured creditor the opportunity to oppose the order should they determine it necessary to protect
their interests.

Subsection (3) sets out the faétors the court must consider before granting the order to sell the
property. It provides legislative guidance for the court and provides direction for the debtor
company. The provision should improve consistency of judicial decisions.

Subsection (4) is intended to prevent the possible abuse by "phoenix corporations”. Prevalent in
small business, particularly in the restaurant industry, phoenix corporations are the result of
owners who engage in serial bankruptcies. A person incorporates a business and proceeds to cause
it to become bankrupt. The person then purchases the assets of the business at a discount out of
the estate and incorporates a "new" business using the assets of the previous business. The owner
continues their original business basically unaffected while creditors are left unpaid.
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Subsection (5) provides that a court may order that the property be sold to the purchaser free and
clear of charges, liens and restrictions of any kind. The provision will increase the value of the
property thereby creating greater wealth for the estate while aiso increasing the likelihood that
property wiil be returned to productive use quickly. The interests of the secured creditor is
protected by the requirement that the consideration received be subject to the same charges, liens
or restrictions as the original property.

For example, a lumber mill may be subject to a lien for municipal taxes in an amount in excess of
the market value of the iumber mill. Because the lien is attached to the property, a purchaser for
value would be subject to the lien. The property could not be sold because it has a negative value.
If a court has the authority to remove the lien, the lumber mill could be sold at market value and
be put into production by the purchaser. At the same time, the consideration received would be
subject to the original lien. The reform should increase efficiency in the insolvency system.

Subsection (6) expands the definition of "related person” for the purposes of the section to
address corporations.

Present Law
None.
Senate Recommendation

The reform follows Senate recommendation #34, however, the reform does not provide that
provincial Bulk Sales legislation be overridden because of concerns regarding the constitutional
validity of such action.
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